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In tiie Court o! Appeals oi the District of Columbia. 


No. 2264. 

John Barton Miller, Appellant, 

vs. 

The United States. 


a Supreme Court of the District of Columbia. 

No. 26833. Crim. 

United States 
vs. 

John Barton Miller. 

Indicted for Embezzlement. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 


1 Indictment. 

Filed in Open Court January 18, 1910. J. R. Young, Clerk. 

In the Supreme Court of the District of Columbia, Holding a 
Criminal Term, January Term, A. D. 1910. 

District of Columbia, ss : 

The Grand Jurors of the United States of America, in and for the 
District of Columbia aforesaid, upon their oath, do present: 

That one John Barton Miller, late of the District aforesaid, on 

in the year of our Lord one thou¬ 
sand nine hundred and seven, and at the District aforesaid, was an 
officer, agent and clerk of a certain unincorporated association known 
as and called the First Co-Operative Building Association of George¬ 
town, D. C., that is to say, was in the employ of the said association 
1—2264a 
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a> the Secretary-Treasurer thereof: and that on the day and year 
aforesaid, and at the District aforesaid, the said John Barton Miller 
had in his possession and under his care six hundred twenty-nine 
dollars and seventy-five cents in money of the value of six hundred 
. nne ^ lliii* cin 1 seventy-five cents of the money and property 
of the said association, which said six hundred and twenty-nine dol¬ 
lars and seventy-five cents had come into such possession "and under 
such care of the said John Barton Miller by virtue of the said em 
j et t -(ill Jli n Barton Miller; and that the said John 

Barton Miller, so having the said six hundred twenty-nine dol 

2 lars and seventy-five cents, of the value aforesaid, in his pos¬ 
session and under his care as aforesaid, did then and there. 

and while he was such officer, agent and clerk as aforesaid, wrong¬ 
fully convert the same to his own use and fraudulently take, make 
way with and secrete the same with intent to convert the same to his 
own use, and did thereby then and there embezzle the same; against 
the form of the statute in such case made and provided, and against 
the peace and government of the said United States. 

Second Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do 
further present: 

That the said John Barton Miller, on the fifteenth day of March, 
in the year of our Lord one thousand nine hundred and seven, and 
at the District aforesaid, was an officer, agent and clerk of a certain 
unincorporated association known as and called the First Co-Operative 
Building Association of Georgetown, D. C.. that is to say, was in the 
employ of the said association as the Secretary-Treasurer thereof: 
and that on the day and year last aforesaid, and at the District afore¬ 
said. the said John Barton Miller had in his possession and under his 
care one thousand four hundred eighty-six dollars and ninety-five 
cent* in money of the value of one thousand four hundred eighty- 
six dollars and ninety-five cents, of the money and property of the 
said association, which said one thousand four hundred eighty-six 
dollars and ninety-five cents had come into such possession and under 
such care of the said John Barton Miller by virtue of the said em¬ 
ployment of the said John Barton Miller as last aforesaid; and that 
the said John Barton Miller, so having the said one thousand 

3 four hundred eighty-six dollars and ninety-five cents of the 
value last aforesaid in his possession and under his care as last 

aforesaid, did then and there, and while he was such officer, agent 
and clerk as last aforesaid, wrongfully convert the same to his own 
use and fraudulently take, make away with and secrete the same with 
intent to convert the same to his own use, and did thereby then and 
there embezzle the same: against the form of the statute in such case 
made and provided, and against the peace and government of the 
said United States. 

Third Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do 
further present: 
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That the said John Barton Miller, on the twenty-third day of May. 
in the year of our Lord one thousand nine hundred and seven, and 
at the District aforesaid, was an officer, agent and clerk of a certain 
unincorporated association known and called the First Co-Operative 
Building Association of Georgetown, D. C., that is to say, was in the 
employ of the said association as the Secretary-Treasurer thereof; 
and that on the day and year last aforesaid, and at the District afore¬ 
said, the said John Barton Miller had in his possession and under his 
care a certain thing of value, that is to say, a certain instrument of 
writing in the form of a bank check, of the tenor following, that is 

to sav: * 

%> 


4 



“Washington, D. C., May 23rd, 1907. 


The Biggs National Bank, Formerly Riggs & Co. 


Pay to the order of the First 
G. T. Thirty-five Hundred and 
$3,524 88/100. 

(Caton Trust <fcc.) 


Co-Operative Build. Assoc, of 
Twenty-four <fc 88/100 Dollars. 

LOUISA ROBINSON.” 


and which said check was then and there of the value of three thou¬ 
sand five hundred twenty-four dollars and eighty-six cents, and 
the property of the said association, and had come into such pos¬ 
session and under such care of the said John Barton Miller as last 
aforesaid by virtue of the said employment of the said John Barton 
Miller as last aforesaid; and that the said John Barton Miller, so 
having the said check, of the value last aforesaid, in his possession 
and under his care as last aforesaid, did then and there, and while 
he was such officer, agent and clerk as last aforesaid, wrongfullv 
convert the same to his own use and fraudulently take, make away 
with and secrete the same with intent to convert the same to his 
own use, and did thereby then and there embezzle the same; against 
the form of the statute in such case made and provided, and against 
the peace and government of the said United States. 


Fourth Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do 
further present: 

That the said John Barton Miller, on the said Twenty-third day 
of May, in the year of our Lord one thousand nine hundred and 
seven, and at the District aforesaid, was an officer, agent and clerk 
of a certain unincorporated association known as and called the 
- h irst Co-Operative Building Association of Georgetown D C 

° L hat ? ,0 ™ y> " as in * he employ of the said association as the 

, Secretary-Treasurer thereof; and that on the day and year 

Mtll afo . re ?". d ’ an<1 at th ? District aforesaid, the said John Barton 
Mdler had in his possession and under his care three thousand five 
undred twenty-four dollars and eighty-six cents in money of the 
value of three thousand five hundred twenty-four dollars and eighty- 



4 


JOHN BARTON MILLER VS. THE UNITED 8TATBS. 

six ce nts, of the money and property of the said association, which 
said three thousand five hundred twenty-four dollars and eighty- 
six cents had come into such possession and under such care of the 
said John Barton Miller by virtue of the said emplovment of the 
said John Barton Miller as last aforesaid; and that the said John 
Barton Miller, so having the said three thousand five hundred 
twenty-four dollars and eightv-six cents, of the value last aforesaid, 
in his possession and under his care as last aforesaid, did then and 
there, and while he was such officer, agent and clerk as last afore¬ 
said, wrongfully convert the same to his own use and fraudulently 
take, make away with and secrete the same with intent to convert the 
same to his own use, and did thereby then and there embezzle the 
same; against the form of the statute in such case made and pro¬ 
vided, and against the peace and government of the said United 
States. 

Fifth Count. 


And the Grand Jurors aforesaid, upon their oath aforesaid, do 
further present: 

That the said John Barton Miller, on the twenty-ninth dav of 
June, in the year of our Lord one thousand nine hundred and 
seven, and at the District aforesaid, was an officer, agent and clerk 
of a certain unincorporated association known as and called 
6 the First Co-Operative Building Association of Georgetown, 
D. C., that is to say, was in the employ of the said association 
as the Secretary-Treasurer thereof: and that on the day and year 
last aforesaid, and at the District aforesaid, the said John Barton 
Miller had in his possession and under his care two thousand seven 
hundred twenty-eight dollars and forty-one cents in monev of the 
value of two thousand seven hundred twenty-eight dollars and forty- 
one cents, of the money and property of the said association, which 
said two thousand seven hundred twenty-eight dollars and forty-one 
cents had come into such possession and under such care of the 
said John Barton Miller by virtue of the said employment of the 
said John Barton Miller as last aforesaid; and that the said John 
Barton Miller, so having the said two thousand seven hundred 
twenty-eight dollars and forty-one cents, of the value last aforesaid 
in his possession and under his care as last aforesaid, did then and 
there, and while he was such officer, agent and clerk as last afore¬ 
said, wrongfully convert the same to his own use and fraudulentlv 
take, make away with and secrete the same with intent to convert 
the same to his own use. and did thereby then and there embezzle 
the same: against the form of the statute in such case made and 
provided, and against the peace and government of the United States. 


Sixth Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid do 
further present: 

That the said John Barton Miller, on the eighth dav of July in 
the year of our Lord one thousand nine hundred and seven, and at 
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the District aforesaid, was an officer, agent and clerk of a cer- 
i tain unincorporated association known as and called the 
Di r 't Co-Operative Building Association of Georgetown, 
■ that is to say, was in the employ of the said association as 
the Secretary-Treasurer thereof; and that on the dav and year last 
aforesaid, and at the District aforesaid, the said John Barton Miller 
had in his possession and under his care one thousand eight hun¬ 
dred twenty-six dollars and fifty cents in money of the value of one 
thousand eight hundred twenty-six dollars and fiftv cents, of the 
™neyand property of the said association, which said one thousand 
eight hundred twenty-six dollars and fifty cents had come into such 
possession and under such care of the said John Barton Miller bv 
virtue of the said employment of the said John Barton Miller as 
last aforesaid: and that the said John Barton Miller, so having the 
said one thousand eight hundred twenty-six dollars and fiftv cent* 
of the value last aforesaid, in his possession and under his care as 
last aforesaid, did then and there, and while he was such officer 
agent and clerk as last aforesaid, wrongfully convert the same to 
his own use and fraudulentlv take, make away with and secrete the 
same with intent to convert the same to his own use, and did therebv- 
then and there embezzle the same; against the form of the statute 
in such case made and provided and against the peace and govern¬ 
ment of the said United States. ^ 


Seventh Count. 

And the Grand Jnrors aforesaid, upon their oath aforesaid, do 
turther present: 

That the said John Barton Miller, on the twelfth dav of 
Ju 'y> ln th « year of our Lord one thousand nine hundred 
and seven, and at the Distriet aforesaid, was an offieer, agent 

In £• a . o r ^' n "^neorpornted association known as and 

called the First Co-Operative Building Association of Georgetown 
1). C that is to say, was in the employ of the said association as the 
Secretary Treasurer thereof; and that on the day and year last afore¬ 
said, and at the District aforesaid, the said John Barton Miller had 
in his possession and under his care a certain thing of value that is 
*? f/T 8 'n other instrument of writing in the form of a bank 

check, the face thereof being of the tenor following, that is to sav: 

“No. 38290 

Equitable Co-Operative Building Association. 

Washington, D. C., July 12", 1907. 

Pay to the order of Clarence E. King $7300.00 Scventv-three 
hundred 00 Dollars adv 73/10— 53rd. seventy-three 

“Not over eight thousand $8000$ 

To the Columbia National Bank, Washington. D C 

JOHN JOY EDSON, Jr., 

Ass’t Secretary." 
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[On left margin:] “Countersigned. Ellis Spear, V. President, 
and the back thereof being of the tenor following, that is to say: 

“Clarence E. King ” 

and which said last-mentioned check was then and there of the value 
of seven thousand three hundred dollars, and the property of the 
said association, and had come into such possession and under such 
care of the said John Barton Miller as last aforesaid by virtue 
9 of the said employment of the said John Barton Miller as 
last aforesaid; and that the said John Barton Miller, so hav¬ 
ing tlie said last-mentioned check, of the value last aforesaid, in his 
possession and under his care as last aforesaid, did then and there 
and while he was such officer, agent and clerk as last aforesaid, 
wrongfully convert the same to his own use and fraudulently take, 
make away with and secrete the same with intent to convert the 
same to his own use, and did thereby then and there embezzle the 
same; against the form of the statute in such case made and pro¬ 
vided, and against the peace and government of the said United 
States. 


Eighth Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do 
further present: 

That the said John Barton Miller, on the said twelfth day of 
Juh, in the year ol our Eord one thousand nine hundred ami seven, 
and at the District aiorcsaid. was an officer, agent and clerk of a 
certain unincorporated association known as and called the First 
Co-Operative Building Association of Georgetown, D. C., that is to 
say. was in the employ of the said association as the Secretary- 
Treasurer thereof; and that on the dav and vear last aforesaid, and 
at the District aforesaid, the said John Barton Miller had in his 
possession and under his care seven thousand three hundred dollars 
in money of the value of seven thousand three hundred dollars, of 
the money and property of the said association, which said seven 
thousand three hundred dollars had come into such possession and 
under such care of the said John Barton Miller, bv virtue of 
10 the said employment of the said John Barton Miller as last 
aforesaid, and that the said John Barton Miller, so having 
the said seven thousand three hundred dollars of the value ln«t 
aforesaid, in his possession and under his care as last aforesaid, did 
then and there, and while he was such officer, agent and clerk a* 
last aforesaid, wrongfully convert the same to his own me and 
fraudulently take, make away with and secrete the same with in¬ 
tent to convert the same to his own use, and did thereby then and 
there embezzle the same: against the form of the statute in such case 

m .j TT ai !” provided, and against the peace and government of the 
said United States. 

Ninth Count. 

And the Grand Juror? aforesaid, upon their oath aforesaid do 
further present: 
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That the said John Barton Miller, on the twenty-sixth day of 

JU j ’ ! n .i l \\ earof °" r Lonl 0110 thousand nine hundred and seven 
and at the District aforesaid, was an officer, agent and clerk of a 
certain unincorporated association known as and called the First 
Co-Operative Building Association of Georgetown, D. C., that is to 
say. was m the employ of the said association as the Secretarv-Treas- 
urer hereof; and that on the day and year last aforesaid, and at the 
strict aforesaid, the said John Barton Miller had in his possession 
and under h,s care a certain thing of value, that is to say, a certain 

other.instrument of writing in the form of a bank check, of the tenor 
follwing that is to say: ’ 

11 “Washington, D. C., July 26, 1907. No. 305. 

The Columbia National Bank of Washington 
Pav to the order of J. Barton Miller, Treasurer First Co-operative 

is* gasr- • * 20M 05 T “ eis " i >- 

Sadie E Willi,™. N “ “ " h “"<> *'2300». 

JOHN COOK, Secretary ” 
[On left margin:] Perpetual Building Association. 

and which said last-mentioned check was then and there of the value 
of two thousand eighty-nine dollars and five cents, and the property 
I e ^ a J‘ a -‘‘°eiation and had come into such possession and under 
f, 111,1 of ,le Joli'i Barton Miller as last aforesaid bv virtue of 

"icsii.d employment of the said John BartonMiller as last aforesaid 
and that the said John Barton Miller, so having the said last men’ 
toned check, of the value last aforesaid, in his pSon and unX; 
h*jj carc as ,aft aforesaid, did then and there, and while he was such 
officer, agent and clerk as last aforesaid, wrongfully convert he same 
o h,s own use and fraudulently take, make away with and Se 
he same with intent to convert the same to his own use anTdid 
thereby then and there embezzle the same; against the form of the 

. taluk in Mich case made and provided, and against the peace 
12 and government of the United States. P 

Tenth Count. 

further Up0D their oath aforesai d, do 

That the said John Barton Miller, on the said twenty-sixth dav 

seven 'and*at^the^Dktrict'if Lor ^- , one nineTndS S 

eien, and at the District aforesaid, was an officer, agent and clcrl- 

r- . n'^" 1 '". ll!K ' or Porated association known as mid called th» 
Fipt Co-Operative Building Association of Georgetown^ n pa ! 

s, t r. 4*-; 

,1 the District fiforesaitt. the seiH .tc|,n'ic.rlcn Mmci'l^t 0,1,1 
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cents in money, of the value of two thousand eighty-nine dollars 
and five cents, of the money and property of the said association, 
which said two thousand eighty-nine dollars and five cents had come 
into such possession and under such care of the said John Barton 
Miller by virtue of the said employment of the said John Barton 
Miller as last aforesaid; and that the said John Barton Mil¬ 
ler so having the said two thousand eighty-nine dollars and five 
cents, of the value last aforesaid, in his possession and under his 
care as last aforesaid, did then and there, and while he was such 
otticer, agent and clerk as last aforesaid, wrongfully convert the 
same to his own use and fraudulently take, make away with and 
secrete the same with intent to convert the same to his own use, and 
did thereby then and there embezzle the same; against the 
13 form of the statute in such case made and provided, and 
against the peace and government of the said United States. 

Eleventh Count. 


And the Grand Jurors aforesaid, upon their oath aforesaid, do 
further present : 

That the said John Barton Miller, on the twenty-ninth day of 
Julv, in the vear of our Lord one thousand nine hundred and 
seven, and at the District aforesaid, was an officer agent and clerk 
of a certain unincorporated association known as and called the 
First Co-Operative Building Association of Georgetown, D. C., that 
is to say. was in the employ of the said association as the Secretary- 
Treasurer thereof; and that on the day and year last aforesaid, and 
at the District aforesaid, the said John Barton Miller had in his 
possession and under his care a certain thing of value, that is to say, 
a certain other instrument of writing in the form of a check, of the 
tenor following, that is to say: 


“No. 29. 


Washington, D. C., July 29. 1907. 


Lawyers’ Title & Guaranty Insurance Co. 


Pat to the order of .T. Barton Miller Treas. $744 83/100 Seven 
Hundred Forty four and 83/— Dollars. 


Not over eight hundred $800$. 

To the United States Trust Company, [ Lincoln National Bank,l* 
Washington, D. C. 

E. L. SCHMIDT, Secretary 


[On left margin:] Countersigned. H. M. Packard. Trust funds. 
In Re Case 9110. 


and which said last-mentioned check was then and there of the value 
of seven hundred forty-four dollars and eighty-three cents, and the 


[♦Words enclosed in brackets erased in copy.] 
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property of the said association, and had come into such 
14 possession and under such care of the said John Barton Miller 
as last aforesaid by virtue of the said employment of the said 
\?n n ^ arton last aforesaid; and that the said John Barton 

Miller, so having the said last-mentioned check, of the value last 
afoiesaid, in his possession and under his care as last aforesaid, did 
then and there, and while he was such oliicer, agent and clerk as 
last aforesaid, wrongfully convert the same to his own use and 
fraudulent!\ take, make away with and secrete the same with intent 
to convert the same to his own use, and did thereby then and there 
embezzle the same; against the form of the statute in such case made 
and provided, and against the peace and government of the said 
United States. 


Twelfth Count. 


And the Grand Jurors aforesaid, upon their oath aforesaid, do fur¬ 
ther present: 

That the said John Barton Miller, on the said twenty-ninth day 
of Jul\, in the year of our Lord one thousand nine hundred and 
seven, and at the District aforesaid, was an officer, agent and clerk 
of a certain unincorporated association known ad and called the 
lirst Co-Operative Building Association of Georgetown, D. C., that 
is to say was in the employ of the said association as the Secretary- 
Treasurer thereof; and that on the day and year last aforesaid and 
at the District aforesaid, the said John Barton Miller had in his 

s care seven hundred forty-four dollars and 
eighty-three cents in money, of the value of seven hundred forty- 
four dollars and eighty-three cents, of the money and property of 
i- the said association, which said seven hundred forty-four 
lo uollars and eighty-three cents had come into such possession 
and under such care of the said John Barton Miller by virtue 
of the said employment of the said John Barton Miller as last afore¬ 
said; and that. the said John Barton Miller, so having the said seven 
hundred forty-four dollars and eighty-three cents, of the value last 
aforesaid, in his possession and under his care as last, aforesaid, did 
then and there, and while he was such officer, agent and clerk as 
last aforesaid, wrongfully convert the same to his own use and 
fraudulently take, make away with and secrete the same with intent 
to convert the same to his own use, and did thereby then and there 
embezzle the same; against the form of the statute in such case made 

an P, 1 ^ 1( e d an( l n " a f ng t the peace and government of the said 
United States. 


Thirteenth Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do 
further present : 

That the said John Barton Miller, on the fifth day of August, in 
the } ear of our Lord one thousand nine hundred and seven, and at 
the District aforesaid, was an officer, agent and clerk of a certain 
unincorporated association known as and called the First Co-Oper¬ 
ative Building Association of Georgetown, D. C., that is to say, was 
in the emnlov of the said association as the Secretary-Treasurer 
2—2264a 
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thereof; and that on the day an : year last aforesaid, and at the 
District aforesaid, the said John Barton Miller had in his possession 
and under his care one thousand nine hundred sixty-six dollars and 
sixty-seven eeifts in money, of the value of one thousand nine 
16 hundred sixty-six dollars and sixty-seven cents, of the money 
and property of the said association, which said one thousand 
nine hundred sixty-six dollars and sixty-seven cents had come into 
Mich possession and under such care of the said John Barton Miller 
1 y virtue of the said employment of the said John Barton Miller as 
la^t aforesaid; and that the said John Barton Miller, so having the 
-aid one thousand nine hundred sixtv-six dollars and sixty-seven 
cents, of tlic value last aforesaid, in his possession and under his care 
as la>t aforesaid, did then and there, and while he was such officer, 
agent and clerk as last aforesaid, wrongfully convert the same to his 
own use and fraudulently take, make away with and secrete the same 
with intent to convert the same to his own use. and did thereby then 
and there embezzle the same: against the form of the statute in such 
case made and provided, and against the peace and government of 
the said United States. 


Fourteenth Count. 


And the Grand Jurors aforesaid, upon their oath aforesaid do 
further present: 

That the said John Barton Miller, on the twenty-ninth day of 
t e \ ea r^ our Lord one thousand nine hundred and 
seven, and at the District aforesaid, was an officer, agent and clerk 
of a certain unincorporated association known as and called the First 
Co-Operative Building Association of Georgetown, D. C., that is to 
say, was in the employ of the said association as the Secretary- 
Treasurer thereof: and that on the day and year last aforesaid, and at 
the District aforesaid, the said John Barton Miller had in his 
17 possession and under his care a certain thing of value, that is 
to say a certain other instrument of writing in the form of a 
hank check, of the tenor following, that is to say: 


“Washington, D. C., August 29, 1907. No. 386. 

The Columbia National Bank of Washington 

Pay to the order of J. Barton Miller. Treas. First Co-op. Bldg. Ass’n 
of Georgetown. D. C. $1921.01 Nineteen hundred, twentv-one & 
01/100 Dollars. 

Not over two thousand $2000$. 

(John W. Lee.) 

JOHN COOK, Secretary ” 
[On left margin:] Perpetual Building Association. 

and which said last mentioned check was then and there of the value 
of one thousand nine hundred twenty-one dollars and one cent, and 
the property of the said association, and had come into such posses¬ 
sion and under such care of the said John Barton Miller as last 
aforesaid by virtue of the said employment of the said John Barton 
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Miller as last aforesaid; and that the said John Barton Miller, so hav¬ 
ing the said last mentioned cheek, of the value last aforesaid, in his 
possession and under his care as last aforesaid, did then and there 
and while he was such officer, agent and clerk as last aforesaid, wTong- 
fully convert the same to his own use and fraudulently take, make 
away with and secrete the same with intent to convert the same to 
his own uj'O, and did thereby then and there embezzle the same; 
against the form of the statute in such case made and provided, and 
against the peace and government of the said United States. 

Fifteenth Count. 

And the Grand Jurors aforesaid, upon their oath afore- 
18 said, do further present: 

That the said John Barton Miller, on the said twentv- 
ninth day of August, in the year of our Lord one thousand nine hun¬ 
dred and seven, and at the District aforesaid, was an officer, agent 
and clerk of a certain unincorporated association known as and called 
the Fir>t Co-Operative Building Association of Georgetown, D. C.. 
that is to say, was in the employ of the said Association as the Sec 
retan-Treasurer thereof; and that on the dav and vear last aforesaid, 
and at the District aforesaid, the said John Barton Miller had in his 
possession and under his care one thousand nine hundred twenty-one 
dollars and one cent in money of the value of one thousand ninehun- 
dred twenty-one dollars and one cent, of the monev and propertv of 
the said association, which said one thousand nine hundred twenty- 
one dollars and one cent had come into such possession and under 
such care of the said John Barton Miller by virtue of the said em¬ 
ployment. of the said John Barton Miller as last aforesaid; and that 
the said John Barton Miller, so having the said one thousand nine 
hundred twenty-one dollars and one cent, of the value la^t aforesaid, 
in his possession and under his care as last aforesaid, did then and 
there, and while he was such officer, agent and clerk as last aforesaid, 
wrongfully convert the same to hi* own use and fraudulently take 
make away wdth and secrete the same with intent to convert the same 
to his ow r n use, and did thereby then and there embezzle the same: 
against the form of the statute in such case made and provided and 
against the peace and government of the said United States. 

19 Sixteenth Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid do 
further present: * 

That the said John Barton Miller, on the ninth day of October, in 
the year of our Lord one thousand nine hundred and seven, and at 

* , was an officer, agent and clerk of a certain un¬ 

incorporated association known as and called the First Co-Operative 
Building Association of Georgetown, D. C., that is to say, was in the 
employ of the said association as the Secretary Treasurer thereof: 
and that on the day and year last aforesaid, and“ at the District afore¬ 
said, the said John Barton Miller had in his possession and under 
his care a certain thing of value, that is to say, a certain other instru- 
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ment of writing in the form of a bank check, the face thereof being 
of the tenor following that is to say: 

“No. 38323. 

Equitable Co-Operative Building Association. 

Washington, D. C., Oct . 9", 1907. 

Pay to the Order of Chas. H. Raub $2325.50 Twenty-three hun- 

rd 

dred and twenty-five /50 Dollars adv 25/10—53 “ 

Not over twenty-five bund. $2500$. 
FRANK P. REESIDE, Secretary. 

To the National Metropolitan Bank Washington, D. C. 

[On left margin:] Countersigned. John Joy Edson, President. 

and the back thereof being of the tenor following, that is to sav: 

“Ch&«. H. Raub” 


and which said last-mentioned cheek was then and there of the value 
of two thousand three hundred twenty-five dollars and fifty 
-/ s cent.**, and the property of the said association, and had come 
into such possession and under Mich care of the said John Bar- 
^i>ler 5ls aforesaid by virtueof the said employmentof the said 

barton Miller as last aforesaid; and that the said John Barton 
Miller, so having the said last-mentioned check, of the value last 
aforesaid, in his possession and under his care as last aforesaid, did 
then and there, and while he was such officer, agent and clerk as last 
aforesaid, wrongfully convert the same to his own use and fraud¬ 
ulently take, make away with and secrete the same with intent to con¬ 
vert the same to his own use, and did thereby then and there embezzle 
t e same, against the form of the statute in such case made and pro¬ 
vided, and against the peace and government of the said United 
States. 


Seventeenth Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid do 
further present: 

That the said John Barton Miller, on the said ninth day of Octo- 
ber, m the year of our Lord one thousand nine hundred and seven, 
and at the District aforesaid, was an officer, agent and clerk of a cer- 

association knowrn as and called the First Co- 
Operative Building Association of Georgetown, D. C., that is to sav. 

ln tJ ie employ of the said association as the Secretary-Treasurer 
thereof; and that on the day and year last aforesaid, and at the Dis- 
nct aforesaid, the said John Barton Miller had in his possession and 
under his care two thousand three hundred twentv-five dollars and 
fifty cents, in money, of the value of two thousand three hun- 
n dred twenty-five dollars and fifty cents, of the money and 
property of the said association, which said two thousand three 
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hundred twenty-five dollar? and fifty cents had come into such pos¬ 
session and under such care of the said John Barton Miller by virtue 
of the said employment of the said John Barton Miller as la«t afore 
said; and that the said John Barton Miller, so having the said two 
thousand three hundred twenty-five dollars and fifty cents, of the 
value last aforesaid, in his possession and under his care as last afore¬ 
said, did then and there, and while he was such officer, agent and 
clerk as la^t aforesaid, wrongfully convert the same to his own use and 
fraudulently take, make away with and secrete the same with intent 
to convert the same to his own use, and did thereby then and there 
embezzle the same, against the form of the statute in such case made 
and provided, and against the peace and government of the said 
United States. 

Eighteenth Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do 
further present: 

That the said John Barton Miller, on the fourteenth day of Oc¬ 
tober, in the year of our Lord one thousand nine hundred and seven, 
and at the District aforesaid, was an officer, agent and clerk of a 
certain unincorporated association known as and called the First 
Co-Operative Building Association of Georgetown, D. C., that is to 
aav, was in the employ of the said association as the Secretary- 
Treasurer thereof; and that on the day and year last aforesaid, and 
at the District aforesaid, the said John Barton Miller had in his 
possession and under his care a certain thing of value, that is to sav, 
a certain other instrument of writing in the form of a bank’ 

11 check, the face thereof being of the tenor following that i? 
to say: 


“No. 38360. 

Washington, D. C., Oct. 14", 1907. 
Equitable Co-Operative Building Association 

? a> j An'k ! i? r<1er of BridRet M O’Hare $2100.00 Twentv-one hun¬ 
dred 00 Dollars. 

Adv. 21/10—53rd-. 

Not Over Twenty-five Hund. $2500$ 


;; 


T ' 

To The National Metropolitan Rank. Washington, D C 

JOHN JOY EDSON,' Jr., 

Aw’t Secretary 

ron left margin 0 Countersigned. Jno. Joy Edson, President, 
and the back thereof being of the tenor following, that is to say: 

“Bridget M. O’Hare.’’ 


and which said last mentioned check was then and there of the value 
of two thousand one hundred dollars, and the property of the said 
association, and had come into such possession and under such care 
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of the said John Barton Miller r last aforesaid by virtue of the 
said employment of the said John Barton Miller as last aforesaid; 
and that the said John Barton Miller, so having the said last men¬ 
tioned check, of the value last aforesaid, in his possession and under 
his care as last aforesaid, did then and there, and while he was such 
officer, agent and clerk as last aforesaid, wrongfully convert the 
same to his own use and fraudulently take, make away with and 
secrete the same with intent to convert the same to his own use, and 
t fn ml there embezzle the same, against the form of 
the statute in such case made and provided, and against the peace 
and government of the said United States. 

23 Nineteenth Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do 
further present: 

That the said John Barton Miller, on the fifteenth day of Oc¬ 
tober. in the year of our Lord one thousand nine hundred and seven, 
and at the District aforesaid, was an officer, agent and clerk of a cer¬ 
tain unincorporated association known as and called the First Co- 
Operative Building Association of Georgetown, D. C., that is to say. 
was in the employ of the said association as the Secretary-Treasurer 
thereof: and that on the day and vear last aforesaid and at the 
District aforesaid, the said John Barton Miller had in his possesion 
and under his care two thousand one hundred dollars in money, of 
the \alue of two thousand one hundred dollars, of the money and 
property of the said association, which said two thousand one hun¬ 
dred dollars had come into such possession and under such care 
of the said John Barton Miller by virtue of the said employment of 
the said John Barton Miller as last aforesaid; and that the said 
John Barton Miller, so having the said'two thousand one hundred 
dollars, of the \alue last aforesaid, in his possession and under his 
care as last aforesaid, did then and there, and while he was such 
officer, agent and clerk as last aforesaid, wrongfully convert the same 
to his own use and fraudulently take, make a wav with and secrete 
the same with intent to convert the same to his’ow n use, and did 
thereby then and there embezzle the same; against the form of the 
statute in such ease made and provided, and against the peace and 
government of the said United States. 

24 Twentieth Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do 
further present: 

That the said John Barton Miller, on the twenty-fifth day of 
October, in the year of our Lord one thousand nine hundred ami 
seven, and at the District aforesaid, was an officer, agent and clerk 
of a certain unincorporated association known as and called the 
First Co-Operative Building association of Georgetown. D. C., that 
is to say, was in the employ of the said association as the Secretary- 
Treasurer thereof; and that on the day and year last aforesaid, and 
at the District aforesaid, the said John Barton Miller had in his 
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possession and under his rare eight hundred eighteen dollars and 
titty rents m money, of the value of eight hundred eighteen dollars 
an.) fifty rents of the money and property of the said association, 
which said eight hundred eighteen dollars and fifty rents had come 
into such possession and under such rare of the said John Barton 
Ah er bv virtue of the said employment of the said John Barton 
Miller as last aforesaid; and that the said John Barton Miller, so 
having the said eight hundred eighteen dollars and fifty cents, of the 
value last aforesaid in Ins possession and under his rare as last 
aforesaid, did then and there, and while he was such officer, agent 
and clerk as last aforesaid, wrongfully convert the same to his own 
use and fraudulently take, make away with and secrete the «ame 
with intent to convert the same to his own use. and did thereby- then 
and there embezzle the same: against the form of the statute in such 

Kd d Unit n ed C 1 ’ and n8ai,,St the a " d government C of 
^ Twenty-first Count. 

further present^* 5 JUr0Ri aforesaid ’ u P on their °ath aforesaid, do 

That the said John Barton Miller, on the twenty-eighth dav of 

£?en be and n a .1 °"V^ "ine hundredand 

• o\on, and at the District aforesaid, was an officer, ai?ent and clerk 

of ascertain unincorporated association known as and ladled the 

' Cpcratne Building Association of Georgetown. D C that is to 

Tiv>o "' a? "1 t,,e / m P ° v , ‘ho said association as the’Seeret^- 
Treasurer hereof ; and that on the day and year last aforesaid and 
<t the District aforesaid, the said John Barton Miller had in his 
passession and under his care a certain thing of value that is to 

i' i p £ r ,' lln °‘her lnstniment of writing in the form of a bant 
check, of the tenor following, that is to say: Jn * 

“Washington, D. C, Oct. 28, 1907. No. 30. 
The Columbia National Bank of Washington 

Bldi^lsshi 'ios^ 0" J \!? art< j" Miller > Treasurer First Co-Operative 
Bldg. Assn *98o.0o Nme hundred, eightv-five & 05/100 Dollars. 

Dora C. (Souder) ^ ° Ver °' le Thousand ^- 000 $ 

JOHN COOK, Secretary ” 
[On left margin :J Perpetual Building Association. 

which said last-mentioned check was then nn d d.„,. e .i i 
of nine hundred eightv-five dollars and fi,» l e , the value 
of the said associationandhadeomeitosn'r S ’ the 'T 0 P ert y 
■such care of the said John Barton Mill r Z ^ 

of the said employment of the said John BmS fieri last Iw 
said; and that the said John Barton Miller, so having the sdd t 
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mentioned check, of the value last aforesaid, in his possession 
26 and under his care as last aforesaid, did then and there, and 
while he was such officer, agent and clerk as last aforesaid, 
wrongfully convert the same to his own use and fraudulently take, 
make away with and secrete the same with intent to convert the 
same to his own use, and did thereby then and there embezzle the 
same; against the form of the statute in such case made and pro¬ 
vided, and against the peace and government of the said United 
States. 

Twenty-second Count. 


And the Grand Jurors aforesaid, upon their oath aforesaid, do 
further present: 

That the said John Barton Miller, on the said twenty-eighth day 
of October, in the year of our Lord one thousand nine hundred and 


seven, and at the District aforesaid, was an ollicer, agent and clerk 
of a certain unincorporated association known a* and called the 
First Co-Operative Building Association of Georgetown, D. C., that 
is to say. was in the employ of the said association as the Secretary- 
Treasurer thereof; and that on the day and year last aforesaid, and 
at the District aforesaid, the said John Barton Miller had in his 
possession and under his care nine hundred eightv-five dollars and 
five cents in money of the value of nine hundred eighty-five dollars 
and five cents, of the money and property of the said association, 
which said nine hundred eighty-five dollars and five cents had come 
into such possession and under such care of the said John Barton 
Miller by virtue of the said employment of the said John Barton Mil¬ 
ler as last aforesaid; and that the said John Barton Miller, so having 
the said nine hundred eighty-five dollars and five cents, of the 
value last aforesaid, in his possession and under his care as 
last aforesaid, did then and there, and while he was such 
officer, agent and clerk as last aforesaid, wrongfully convert the 
same to his own use and fraudulently take, make away with and 
secrete the same with intent to convert the same to his own use, 
and did thereby then and there embezzle the same; against the form 
of the statute in such case made and provided, and against the peace 
and government of the said United States. 


Twenty-third Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do 
further present: 

1 hat the said John Barton Miller, on the nineteenth day of No¬ 
vember, in the year of our Lord one thousand nine hundred and 
seven, and at the District aforesaid, was an officer, agent and clerk 
of a certain unincorporated association known as and called the 
First Co-Operative Building Association of Georgetown, D. C., that 
is to say. was in the employ of the said association as the Secretary- 
Treasurer thereof: and that on the day and year la<t aforesaid and 
at the I'i'trict aforesaid, the <aid John Barton Miller had in his 
possession and under his care a certain thing of value, that is to say, 
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a certain other instrument of writing in the form of a bank check, 
the face thereof being of the tenor following, that is to say: 

28 Washington, D. C., Nov. 19th, 1907. 

The Farmers & Mechanics National Bank of Georgetown 

Pa} A n 0 ^ ° r( ]? r of Jesse II. Wilson, Att’y, Nine hundred & fifty- 
six 60/100 Dollars. J 

(Bal. Clagett matter.) 

$956 60/100. 

CHAS. H. CRAGIN.” 

[On left margin:] “No. 6207. S. Thomas Brown, President, 
p. , , p-p' Directors: M. J. Adler, S. Thomas Brown, 

W r H p?' a};m T ? A , A : 15 Juelwoii, J. Edward Libbev 

m v I Ith l8iT r ’ L ° U1S 1Ue ’ William Ki “S- Organized Febm- 

and the back thereof being of the tenor following, that is to say: 

“Fay to order of J. Barton Miller, Treasurer 1st 0 B \ 

JESSE H. WILSON, Atfy” 

and which said last mentioned check was then and there of the value 
o nine hundred fifty-six dollars and sixty cents, and the property of 
the said association, and had come into such possession and under 
such care of the said John Barton Miller as last aforesaid bv virtue 
ot the said employment of the said John Barton Miller as k*t afore¬ 
said . ami that the said John Barton Miller, so having the ^aid last- 
mentioned check, of the value last aforesaid, in his possession afd 
unoer his care as last aforesaid, did then and there, and while he 

vprt flip 1 0ffic f’» gent and clerk as last aforesaid, wrongfully con 
vert the same to his own use and fraudulently take make awav with 
and secrete the same with intent to convert the same to his own uS 
and uni thereby then and there embezzle the same; against the form 
le statute in such case made and provided, and against the Deace 
and government of the said United States. 6 peaCe 

29 Twenty-fourth Count. 

further ^resem^ 3m ° K a{oreiaid ’ u P on oath aforesaid, do 
That the said John Barton Miller, on the said nineteenth dav of 

Xrti :: it : ° °r Lor - 1 , one ih “ i nine SSLi 

; e ' en - nn ; 1 . a< DlstrKt aforesaid, was an officer, agent and clerk 
of a certain unincorporated association known and called the 

snaarA tear swwiiS 

possession^ am^under his care nine hundred fiftydolfam £d 


IS 
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sixty cents in money of the value of nine hundred fifty-six dollars 
ami sixty cents, of the money anu property of the said association, 
wiikli said nine hundred fifty-six dollars and sixty cents had come 
into such possession and under such care of the said John Barton 
Miller by virtue of the said employment of the said John Barton 
Miller as la>t aforesaid; and that the said John Barton Miller, so 
having the said nine hundred fifty-six dollars and sixty cents, of 
the value la.-t aforesaid, in hh possession and under his care as last 
aforesaid, did then and there, and while he was such officer, agent 
and clerk as last aforesaid, wrongfully convert the same to his own 
u e and fraudulently take, make away with and secrete the same 
with intent to convert the same to his own use, and did thereby then 
and there embezzle the same; against the form of the statute in such 
ease made and provided, and against the peace and government of 
the said United States. 


30 


Twenty-fifth Count. 


And the Grand Jurors aforesaid, upon their oath aforesaid, do 
further present: 

That the said John Barton Miller, on the seventeenth day of 
April, in the year of our Lord one thousand nine hundred''and 
eijjit, and at the 1 >i>tiict aforesaid, was an officer agent and clerk 
of a certain unincorporated association known as and called the 
First- Co-Operative Building Association of Georgetown, IX C that 
is to say was in the employ of the said association as the Secretuiw- 
Treasurer thereof; and that on the day and vear last aforesaid, and 
at the District aforesaid, the said John Barton Miller had in his pos¬ 
session and under his care a certain thing of value, that is to sav, 
a certain other instrument of writing in the form of a bank check^ 
the face thereof being of the tenor following, that is to sav: 

“Washington, D. C., April 17, 1908. No. 56. 

The Columbia National Bank of Washington 

Pay to the order of It. T. Mitchell. Secretarv, $959.40 Nine hun¬ 
dred fifty-nine & 40/100 Dollars. 

. __ _ __ v Not over one thousand $1000$. 

(Zed H. Copp.) 

H. C. ESPEY, Treasurer.” 

[On left margin:! Perpetual Building Association. 


and the back thereof being of the tenor following, that- is to say: 

“Pay to the order of First Co-Operative Building Association of 
Georgetown. 

R. T. MITCHELL, Secretary” 

•>1 and which said last-mentioned cheek was then and there of 
the value of nine hundred fifty-nine dollars and forty cents. 

V 4 
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and the property of the said association, and had come into such 
possession and under such care of the said John Barton Miller as 
last aforesaid, by virtue of the said employment of the said John 
Barton Miller as last aforesaid; and that the said John Barton 
Miller, so having the said last-mentioned check, of the value last 
aforesaid, in his possession and under his care as last aforesaid, did 
then and there, and while he was sueh officer, agent and clerk as 
last aforesaid, wrongfully eon vert the same to his own use and fraud¬ 
ulently take, make away with and secrete the same with intent to 
convert the same to his own use, and did thereby then and there 
embezzle the same; against the form of the statute in such case made 
and provided, and against the peace and government of the said 
United States. 


Twenty-sixth Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do 
further present: 

T hai the said John Barton Miller, on the said seventeenth day of 
April, in the year of our Lord one thousand nine hundred and eight, 
and at the District aforesaid, was an officer, agent and clerk of a 
certain unincorporated association known as and called the First 
Co-Operative Building Association of Georgetown, D. C., that is to 
say, was in the employ of the said association as the Secretary-Treas¬ 
urer thereof; and that on the day and year last aforesaid, and at the 
District a fore-aid, the said John Barton Miller had in his possession 
and under his care nine hundred fifty-nine dollars and forty 
32 cents in money of the value of nine’hundred fiftv-nine dol¬ 
lars and forty cents, of the money and property of the said 
association, which said nine hundred fifty-nine dollars and forty 
cents had come into such possession and under such care of the said 
John Barton Miller by virtue of the said employment of the said 
John Barton Miller, as last aforesaid; and that the said John Barton 
Miller, so having the said nine hundred fifty-nine dollars and forty 
cents, of the value last aforesaid, in his possession and under his care 
as last aforesaid, did then and there, and while he was such officer, 
agent and clerk as last aforesaid, wrongfully convert the same to 
his own use and fraudulently take, make away with and secrete 
the same with intent to convert the same to his own use, and did 
thereby then and there embezzle the same; against the form of the 
statute in such case made and provided, and against the peace and 
government of the said United States. 


Twenty-seventh Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do 
further present: 

That the said John Barton Miller, on the twenty-first day of 
April, in the year of our Lord one thousand nine hundred and 
eight, and at the District aforesaid, was an officer, agent and clerk 
of a certain unincorporated association known as and called the 
First Co-Operative Building Association of Georgetown. D. C.. that 
is to say, was in the employ of the said association as the Secretary- 




20 


JOHN BARTON MILLER VS. THE UNITED STATES. 


Treasurer thereof; and that on the day and year last aforesaid, and 
at the District aforesaid, the said John Barton Miller had in 

33 his possession and under his care a certain thing of value, 
that is to say, a certain other instrument of writing in the 

form of a bank check, the face thereof being of the tenor following, 
that is to say: 

“Washington, D. C., April 21, 1908. No. 63. 

The Columbia National Bank of Washington 

Pay to the order of R. T. Mitchell. Secretary, $780.42 Seven 
hundred, eighty & 42/100 Dollars. 

Not over eight hundred $800$. 

H. C. ESPEY, Treasurer” 

[On left margin:] Perpetual Building Association. 

and the back thereof being of the tenor following, that is to say: 

Pay to the order of First Co-Operative Building Association of 
Georgetown. For Edgar C. Blackman. 

R. T. MITCHELL, Secretary " 

and which said last-mentioned check was then and there of the value 
of seven hundred eighty dollars and forty-two cents, and the prop¬ 
erty of the said association, and had come into such possession and 
under such care of the said John Barton Miller as last aforesaid, by 
virtue of the said employment of the said John Barton Miller as last 
aforesaid; and that the said John Barton Miller, so having the said 
last-mentioned check, of the value last aforesaid, in his pos- 

34 session and under his care as last aforesaid, did then and 
there, and while he was such officer, agent and clerk as last 

aforesaid, wrongfully convert the same to his own use and fraud¬ 
ulently take, make away with and secrete the same with intent to 
convert the same to his own use, and did thereby then and there em¬ 
bezzle the same; against the form of the statute in such case made 
and provided, and against the peace and government of the said 
United States. 

Twenty-eighth Count, 

And the Grand Jurors aforesaid, upon their oath aforesaid, do 
further present : 

That the said John Barton Miller, on the said twenty-first day of 
April, in the year of our Lord one thousand nine hundred and eight, 
and at the District aforesaid. was an officer, agent and clerk of a 
certain unincorporated association known as and called the First 
Co-Operative Building Association of Georgetown. D. C., that is to 
say. was in the employ of the said association as the Secret a rv-Treas- 
urer thereof: and that on the day and vear last aforesaid and at 
the District aforesaid, the said John Barton Miller had in his pos¬ 
session and under his care seven hundred eighty dollars and fortv- 
two cents in monev of the value of seven hundred eightv dollars arid 
forty-two cents, of the money and property of the said association, 
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which sai • seven hundred eighty dollars and forty-two cento had 
come into such possession and under such care of the said John 
narton Miller by virtue of the said employment of the said John 
Burton Miller as laH aforesaid; and that the said John Barton Miller, 
so having the said seven hundred eighty dollars and forty-two 
cents, of the value last aforesaid, in his possession and under 
Ins care as last aforesaid, did then and there, and while he 
was Mich officer, agent and clerk as last aforesaid wrongfully convert 
the same to his own use and fraudulently take, make away with and 
secrete the same with intent to convert the same to his oWn use, and 
, f reb Y ^ en . an d there embezzle the same; against the form of 
the statute in such case made and provided,and against the peace and 
government of the said United States. 

Twenty-ninth Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid do 
further present: ’ 

That the said John Barton Miller, on the twenty-seventh dav of 

eiX 1 ’ ’V^rvf • OUr , Lor<l r e thousand nine hundred and 
eieht, and at the District aforesaid, was an officer, agent and clerk 

rv. ' n u Il ,n ™D x,rn t<'d association known as and called the First 
Co-operative Building Association of Georgetown, D. C., that is to 
say, was in the employ of the said association as the Secretarv- 
Treasurer thereof : and that on the day and year last aforesaid, and 
at the District aforesaid, the said John Barton Miller had in his 
possession and under his care a certain thing of value that is to sav 
a certain other mstrument of writing in the form of’a bank check 
the face thereof being of the tenor following, that is to say: ’ 

36 “Washington, D. C. April 27, 1908. No. 74. 

The Columbia National Bank of Washington 

Pay to the order of R. T. Mitchell, Secretary, $982.45 Nine hun¬ 
dred, eightv-two <fc 45/100 Dollars. 

(Arthur A. Murphy.) Not ° Ver ° ne thousand * 1000 *- 

H. C. ESPEY, Treasurer.” 
[On left margin:] Perpetual Building Association. 

and the back thereof being of the tenor following, that is to say: 

Georgetown.' 6 ° rd6r ° f ^ C °' 0perative Buildin S Association of 

R. T. MITCHELL, Secretary ” 

and which said last-mentioned check was then and there of the value 
of nine hundred eightv-two dollars and fortv-five cents and the 
property of the said association, and had come into such possession 
and under such care of the said John Barton Miller as last aforeSid! 
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by virtue of the said employment the said John Barton Miller as 
last aforesaid; and that the said John Barton Miller, so having the 
said last-mentioned cheek, of the value la-t aforesaid, in his posses¬ 
sion and under his care as last aforesaid, did then and there, and 
while he was such officer, agent and clerk a* last aforesaid, wrong¬ 
fully convert the same to his own use and fraudulently take, make 
away with and secrete the same with intent to convert the same 
37 to his own use. and did thereby then and there embezzle the 
same; against the form of the statute in such case made and 
provided, and against the peace and government of the said United 
States. 

Thirtieth Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do 
further present: 

That the said John Barton Miller on the said twenty-seventh day 
of April, in the year of our Lord one thousand nine hundred and 
eight, and at the District aforesaid, was an officer, agent and clerk 
of a certain unincorporated association known as and called the First 
Co-Operative Building Association of Georgetown, D. C., that is to 
sav. was in the emnlov of the said association as the Secretary-Treas¬ 
urer thereof: and that on the day and year last aforesaid, and at the 
District aforesaid, the said John Barton Miller had in his possession 
and under his care nine hundred eightv-two dollars and forty-five 
cents, in money, of the value of nine hundred eightv-two dollars and 
fortv-five rents, of the monev and property of the said association, 
which said nine hundred eightv-two dollars and fortv-five cents Dad 
come into snob possession and under such care of the said John 
Barton Miller by virtue of the said employment of the said John 
Barton Miller as last aforesaid: and that the said John Barton Miller 
so having the said nine hundred eightv-two dollars and fortv-five 
cents, of the value last aforesaid, in hi« possession and under his care 
as last aforesaid, did then and there, and while he was such officer, 
agent and clerk as 1a«t aforesaid, wrongfully convert the same to his 
own use and fraudulently take, make awav with and secrete 
33 the same with intent to convert the same to his own use. and 
did thereby then and there embezzle the same: against, the 
form of the statute in such case made and provided, and against the 
peace and government of the said United States. 

Thirtv-first Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do 
further present: 

That the said John Barton Miller, on the twenty-sixth day of May, 
in the year of our Lord one thousand nine hundred and eight, and 
at the District aforesaid, was an officer, agent and Clerk of a certain 
unincorporated association known as and called the First Co-Opera¬ 
tive Building Association of Georgetown, D. C.. that is to say. was in 
the employ of the said association as the Secretary-Treasurer thereof ; 
and that on the day and year last aforesaid, and at the District afore¬ 
said, the said John Barton Miller had in his possession and under his 
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care a certain thing of value that is to say, a certain other instru- 

incut of writing in the form of a check, of the tenor following that is 
to say: 


‘'Washington, D. C., May 26 , 1908. No. 3263. 

Equitable Co-Operative Building Association 

p ay to the Order of J. Barton Miller $1607.01 Sixteen hundred and 
seven .01 Dollars. 

Hal. Taylor. 

FRANK P. REESIDE, Secretary ” 
To the Washington Loan and Trust Company, Washington, D. C. 

[On left margin:] Frank P. Reeside, Secretary. 


and which said last-mentioned check was then and there of the 
dU value of one thousand six hundred seven dollars and one cent 
and the property of the said association, and had come into 
such possession and under such care of the said John Barton Miller 
as last aforesaid, by virtue of the said employment of the said John 
Barton Miller as last aforesaid; and that the said John Barton Mil- 
ier so having the said last-mentioned check, of the value last afore¬ 
said, in his possession and under his care as last aforesaid, did then 
and there, and while he was such officer, agent and clerk as last 
aforesaid, wrongfully convert the same to his own use and fraud¬ 
ulently take, make away with and secrete the same with intent to 
convert the same to his own use, and did therebv then and there em¬ 
bezzle the same; against the form of the statute in such case made 

? T n d proyffied, and against the peace and government of the said 
United States. 


Thirty-second Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid do 
further present: ’ 

That the said John Barton Miller, on the said twenty-sixth dav of 
May, m the year of our Lord one thousand nine hundred and eight 
and at the District aforesaid, was an officer, agent and clerk of a cer¬ 
tain unincorporated association known as and called the First Co- 
Operative Building Association of Georgetown, D. C., that is to sav. 
was m the employ of the said association as the Secretary-Treasurer 
thereof; and that on the day and year last aforesaid, and at the Dis¬ 
trict aforesaid, the said John Barton Miller had in his possession and 
under bis care one thousand six hundred seven dollars and 
40 one cent in money of the value of one thousand six hundred 
seven dollars and one cent, of the money and property of the 
said association, which said one thousand six hundred seven dollars 
and one cent had come into such possession and under such care of 
the said John Barton Miller by virtue of the said employment of the 
said John Bar- Miller, as last aforesaid; and that the said John 
Barton Miller, so having the said one thousand six hundred seven 
dollars and one cent, of the value last aforesaid, in his possession 
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and under his care as last aforesaid, did then and there, and while 
he was such officer, agent and clerk as last aforesaid, wrongfully 
convert the same to his own use and fraudulently take, make away 
with and secrete the same with intent to convert the same to his own 
use, and did thereby then and there embezzle the same; against the 
form of the statute in such case made and provided, and against the 
peace and government of the said United States. 

Thirty-third Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do 
further present: 

That the said John Barton Miller, on the said twenty-sixth day of 
May, in the year of our Lord one thousand nine hundred and eight, 
and at the District aforesaid, was an officer, agent and clerk of a cer¬ 
tain unincorporated association known as and called the First Co- 
Operative Building Association of Georgetown, D. C., that is to say. 
was in the employ of the said association as the Secretary Treasurer 
thereof; and that on the day and year last aforesaid, and at the Dis¬ 
trict aforesaid, the said John Barton Miller had in his pos- 

41 session and under his care five hundred twenty-six dollars and 
sixtv-three cents in money of the value of five hundred 

twenty-six dollars and sixty-three cents, of the money and property 
of the said association, which said five hundred Twenty-six dollars 
and sixty-three cents had come into such possession and under such 
care of the said John Barton Miller by virtue of the said employment 
of the said John Barton Miller as last aforesaid, and that the said 
John Barton Miller, so having the said five hundred twenty-six dol¬ 
lars and sixty-three cents, of the value hist aforesaid, in his posses¬ 
sion ami under his care as last aforesaid, did then and there, and 
while lie was such officer, agent and clerk as last aforesaid, wrong¬ 
fully convert the same to his own use and fraudulently tal^e, malce 
away with and secrete the same with intent to convert the same to his 
own use, and did thereby then and there embezzle the same; against 
the form of the statute in such case made and provided, and against 
the peace and government of the said United States. 

Thirty-fourth Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do 
further present: 

That the said John Barton Miller, on the fourth day of June, in 
the vear of our Lord one thousand nine hundred and eight, and at 
the District aforesaid, was an officer, agent and clerk of a certain un¬ 
incorporated association known as and called the Fir?t Co-Operative 
Building Association of Georgetown, D. C., that is to say, was in the 
employ "of the said association as the Secretary-Treasurer thereof; 
ami tliat on the dav and year last aforesaid, and at the District afore¬ 
said. the said John Barton Miller had in his possession and 

42 under his care one hundred thousand dollars in money of the 
value of one hundred thousand dollars, of the money and 

propertv of the said association, which said one hundred thousand 
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dollars had come into such possession and under such care of the said 
John Barton Miller by virtue of the said employment of the said 
John Barton Miller, as last aforesaid; and that the said John Barton 
Miller, so having the said one hundred thousand dollars, of the value 
last aforesaid, in his possession and under his care as last aforesaid, 
did then and there, and while he was such officer, agent and clerk 
as last aforesaid, wrongfully convert the same to his own use and 
fraudulently take, make away with and secrete the same with intent 
to con\eit the same to his own use, and did thereby then and there 
embezzle the same; against the form of the statute in such case made 

and provided, and against the peace and Government of the said 
United States. 

DANIEL W. BAKER, 

Attorney of the United States in and 

for the District of Columbia. 


(Endorsed:) No. 26833. Crim. United States vs. John Barton 
Miller. Embezzlement. Witnesses: Chas. P. Benjamin, 
43 Henry C. Craig, Julius A. Maedel. Mrs. Henrv C. Craig, Chas! 
„ , ™ I)lotz : Mrs . Alice M Easton, Sadie W. Williams, Chas. H. 

Haul), ( has. \\ . Crngin. Jesse II. Wilson, Frank P. Reside Zed H 
Copp. Roger T. Mitchell. Mrs. Bridget M. O’Hare, Mrs. Dora C 
Souder, Frederick J. Souder, Harry S. Welch, Chas. E. Marsh. Geo. 
C. Gertman, Win. Henry White, Jos. J. Waters, H. L. Selby, Jos H 
Lee, Edgar Frisby, Mabel E. Ashley, G. Donald Miller, Edgar c! 
Blackman, Arthur A. Murphy, Win. W. Burch, Clarence E King 
Harry Clagett, Wm. E. Ambrose, Henrv G. Wagner, Harry m’ 
Packard. 


A true bill. 

ARMISTEAD PETER, Jr., Foreman . 


Supreme Court of the District of Columbia. 

Monday, February 21st, A. D. 1910. 

The Court resumes its session pursuant to adjournment, Mr. 
Justice Gould, presiding. 

****** 

Come as well the Attorney of the United States as the de- 
44 fendant, in proper person according to his recognizance and 
by his attorney John E. Laskey, Esquire; and, thereupon, 
the defendant being arraigned upon the indictment pleads thereto 
not guilty and for trial puts himself upon the Country and the At¬ 
torney of the United States doth the like. 

Leave i- hereby granted the defendant to withdraw the above plea 
within three days and file a demurrer to the indictment if he should 
be so advised. 


4—2264a 




26 


JOHN BARTON MILLER VS. THE UNITED STATES. 
Supreme Court of the District of Columbia. 


Tuesday, Mat/ 31 st, A. D. 1910. 

1 lie Court resumes its session pursuant to adjournment, Mr. 
Justice Stafford presiding. 

****** 

Come as well the Attorney of the United States as the defendant 
in proper person, according to his recognizance, and by his attor¬ 
neys Ilenry E. Davis and John E. Laskey, Esquires; whereupon the 
defendant being called for trial, it is ordered that a jury to try the 
issue above joined, be empanelled: and thereupon the jurors of the 
regular petit jury panel being called sworn upon their voir dire and 
examined as to their competency for trying the said issue, the said 
panel is exhausted by reason of challenges and excuses without hav¬ 
ing completed the said jury; and thereupon to complete the same, the 
Clerk is ordered to draw from the jury box in his custody the names 
of twenty (20) other persons/ and the Marshal is ordered to 

45 summon the persons whose names are so drawn to appear at 
half past one o’clock P. M. to-day in this Court: and there¬ 
upon the Marshal makes return into Court of the persons drawn by 
the Clerk, pursuant to the order of this Court to complete the said 
jury with the date and manner of service endorsed thereon as follows: 

1910. 

1. William TT. Burke. Personally, May 31. 

2. John IT. Thornton. Not found “ “ 

3. Roy A. Dent. “ “ “ “ 

4. Nicholas T. Ilaller. Personally, May 31. 

5. George W. Chandler. Not found “ “ 

G. A. Fred Jorss. Personally “ “ 

7. Thomas Edmonston. “ “ “ 

8. Fred Espey “ “ “ 

9. Addison II. McGhann “ “ “ 

10. Frank Betts. By copy “ “ 

11. Earnest R. Anderson. Not found “ “ 

12. Edward A. Fowler, Personally “ “ 

13. Flagler II. Phillips. Not found “ “ 

14. George E. Russell. Personally “ “ 

15. Ernest Roggan. Not found “ “ 

16. Jos. R. Costinett. Personally “ “ 

17. John Carpenter. Not found “ “ 

18. Robert B. Ilarbaugh “ “ “ 

19. Charles A. Moss. Personally “ “ 

20. Joseph Ward. “ “ " 

who being called and those responding, being sworn upon their voir 
<lire and examined a- to their qualifications generallv for jurv serv¬ 
ice and a* to their competency to try the issue joined in this case, the 
said drawing i< exhausted by reason of challenges and excuses 

46 without having completed the said jury: and thereupon to 
complete the same, the Clerk is ordered to draw from the jury 
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_ . . . tlii names of fifteen (15) other persons and the 

Marshal is ordered to summon the persons whose names are so drawn 
to appear in this Court at ten o’clock to-morrow morning: which 
names are accordingly drawn: and thereupon the eleven jurors re¬ 
maining in the jury box are respited until the session of the Court 
to-morrow morning. 


Wednesday, June 1st, A. D. 1910. 

The Court resumes its session pursuant to adjournment. Mr. 
Justice Stafford presiding. 

* ****** 

Come again the parties aforesaid in manner as aforesaid and the 
eleven persons who were on the jury panel at the adjournment of 
tlie Court yesterday; and thereupon the empanelling of the jury to 
try the issue joined herein is resumed: whereupon the Marshal 
make^ return into Court of the names of the persons drawn yes- 
terday by the Clerk, pursuant to the order of the Court to com¬ 
plete the said jury, with the dates and manner of service endorsed 
thereon as follows: 


1. John Newton. Personallv. May 31 

2. Joseph E.Luck ett - By Copy. May 31. 
o. Poland W allace. Personallv. May 31. 

4. Edward C. Helphenstine. Not Found. June 1. 

5. Leroy C. Ditzler. Personally. May 31 

6. William Koch. Not found: June 1. 

7. John H. Hopkins. By Copy. May 31. 

8. William B. Brashears. Personally. May 31. 


9. Chas. H. Scherer. Personally. May 31. 

10. Ernest C. Bairstow. “ “ «* 

11. W ilbur W. Delano. u (t << 


12. Arthur J. Dodge. “ « « 

13. B. Frank Fuller. u u << 

14. Oliver Bright. Not Found. June 1. 

15. George W. Turnburke. Personally. May 31. 

who being called and those responding being sworn unon their 
voir dire, and examined as to their qualifications generally for h.™ 
service and as to their competency to try the i««ue ioin*>d in 
case, the said jury is completed, which i« composed of LwJ ^ i thlS 
ful men of the District of Columbia, to wit P g °° d and law ‘ 


William S. Harris. 
John H. Keenan, Jr. 
J. Archibald Bailey. 
Joseph H. Gordon. 


Norman L. Fowler. 
George E. Russell. 
Joseph R. Costinett. 
Fred Espey. 


Ee Roy C. Ditzler. 
John H. Hopkins. 

^ illiam E. Brashears 
Charles H. Scherer. 


ivho are sworn well and truly to try the issue joined herein • and 
thereupon it appearing to the Court that one of the said jurors 
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Le Rov C. Ditzler is not qualified to serve as a juror, being unable 
to read, the said Le Roy C. Ditzler is excused from further jury 
service and the remaining eleven (11) jurors are respited until the 
session of the Court tomorrow. 

Thursday, June 2nd, A. D. 1910. 

The Court resumes its session pursuant to adjournment, Mr. Jus¬ 
tice Stafford presiding. 

* ****** 

48 Come again the parties aforesaid in manner aforesaid and 
the eleven jurors that were respited yesterday; whereupon, 

upon motion of the Attorney of the United States, ‘the Court dis¬ 
charges the said eleven jurors from further consideration of this 
case. 

The Court orders that all talesmen who had been accepted for 
the jury panel to try the aforesaid case are finally discharged and 
their fees are ordered to be paid. 

It appearing to the Court that the April jury panel is incomplete, 
the clerk is ordered to draw from the jury box in his custody, the 
names of fifty persons, and the Marshal is ordered to summon the 
persons whose names are so drawn, to appear forthwith: whereupon 
the Marshal returns into Court the names of fifty persons sum¬ 
moned with the manner of summons endorsed thereon as follows: 

1. David M. Kindleberger. Personally. 

2. W illiam F. Gude. By Copy. 

3. \\ illiam T. Hickerson. Not Found. 

4. George F. A. Stutz. By Copy. 

5. Thornton A. Carusi. Not Found. 

6. William W. Barnes. By Copy. 

7. Frank C. Bates. “ “ 

8. John F. Earnshaw. Personally. 

9. Charles B. Althoff. Bv Copy. 

10. James B. Horns. Not found. 

11. Mark Blum. Personally. 

12. Fred A. Emory. Personallv. 

49 

13. George F. Collins. Personally. 

14. John Redmond. 11 

15. William A. Sladen. “ 

16. Carl A. Joerissen. By Copy. 

17. William Conradis. Personallv. 

18. Boyd Beall. By Copy. 

19. Frank E. Colburn. By Copy. 

20. Cornell E. Brooks. Personally. 

21. Daniel A. Newman. Not found. 

22. Louis Levy. Personally. 

23. Edwin L. Bradford. Personally. 

24. Henry J. Goodman. “ 

25. Lewis F. Dudley. “ 






29 


JOHN BARTON MILLER VS. THE UNITED STATES. 

26. Theodore W. Noyes. Not served. 

27. John C. Haley. By Copy. 

28. I riah D. Seltzer. Personally. 

29. (George J. Bauer. Personally. 

30. Charles F. Weller. Bv copy. 

31. Walter F. McKenzie. "Personally. 

32. Joseph H. Ireland. “ 

33. George Smith. “ 

34. Joseph Poston. “ 

35. Walter F. Hewitt. “ 

36. Joseph F. Newman. " 

37. J. Robert Sommerville. Bv Codv 

38. William R. Brown. Not found." 

39. Avery B. Beall. Personally. 

40. George Flick. 

41. Sydney Reizenstein. “ 

50 


42. Robert F. Freeman. Personally. 

43. Michael F. Peter. By Copy 

44. Wm. H. West. Personally. 

45. Charles A. Edwards. By Copy. 

46. George A. Ridgewav. Personally 

47. Florence D. McAuliff. “ 

48. Charles W erner. “ 

49. Joseph Richardson. By Copv. 

50. Wm. Conradis. Personally. 


and those appearing today, are sworn upon their voir dire and ev 

L J si • fiV/™™-;;°rs.• B *r- w «** 

George Smith. Devitl M. kindleherger Walter F^'hoJu 
R eieemtein, Ch.rte Werner, John Mmo„d a.S » ifthn? 
Ixjuis Levy Joseph T. Newman, Walter McKenzie Geo f’ A K 
are accepted to serve on the said April iurv panel Mdth« «f^ 
answering, are for cause shown excused fronTseK d h * 


51 T . „ , . Friday, June 3rd, .4. D. 1910. 

tice Stafford presiding'^ purs " an ‘ to adjournment, Mr. Jus- 

excusedXnfhmv ""I E<,win L Bedford, are 

who were nnahle to appear ™tor,? UPOn “ 0S ? persons summoned, 
upon their voir and examined as t ay, .. ap P eann S an<J being sworn 
jurors. the jurv panel is completed hv Iu° r <rm ff ,eterK ‘V to serve as 

Lewis F. Dudley, William W. Bames and"G mTV oir '^ a 6811 ’ 
upon the others answering are excused Colli ns, where- 

* * * * ’ * * 

. Come as well the Attornev of the United ,v 

in proper person according to his recognizance a^d by his attor^ 






30 


JOHN BARTON MILLER VS. THE UNITED STATES. 


Henry E. Davis and John E. Laskey, Enquires: whereupon, the de¬ 
fendant being called for trial, it is ordered that a jury to try the issue 
above joined be empanelled: and thereupon the jurors of the regu¬ 
lar petit jury panel being called, sworn on their voir dire and ex¬ 
amined as to their competency for trying the said issue, the said 
panel is exhausted by reason of challenges and excuses without the 
said jury having been completed: whereupon the Court orders the 
Marshal to summon talesmen from the bystanders; and the Mar¬ 
shal summons the following persons to-wit: Frank B. Metzerott, 
Lawrence 0. Malley, Lewis A. Yost, William A. Edgar, 
52 Henry Long; Ilenry K. Simpson, Andrew L. Conway, 
Charles F. Burke. Robert Somerville, George Flick. Avery B. 
Beall. Joseph Richardson. John C. Haley, and Bennett A. Fowler, 
who being called and sworn upon their voir dire and examined as 
to their qualifications generally for jury service and as to their 
competency to try the issue joined in this case, the said jure is com¬ 
pleted, which is composed of good and lawful men of the District 
of Columbia, to wit: 


William S. Harris. 
John IT. Keenan. Jr 
Joseph II. Gordon. 
Norman L. Fowler. 
William A. Sladen. 
John Redmond. 


Charles B. Althoff 
George J. Bauer. 
Lewis F. Dudley. 

J. Harry Norris. 
Averv B. Beall. 
Bennett A. Fowler. 


who are sworn well and truly to try the issue joined herein; where¬ 
upon the said jury is respited until the session of the Court on 
Monday. 

******* 


Monday, June 6th f A. D. 1910. 

The Court resumes its session pursuant to adjournment, Mr. Jus¬ 
tice Stafford presiding. 

******* 

Come again the parties aforesaid in manner as aforesaid and the 
jury that was respited Friday: whereupon the jure after hearing 
the evidence in part is respited until the session of the Court to¬ 
morrow. 

53 Tuesday, June 7th , A. D. 1910. 

The Court resumes its session pursuant to adjournment Mr Jus¬ 
tice Stafford presiding. ’ * ' 

******* 

Come again the parties aforesaid in manner as aforesaid and the 
jury that was respited yesterday; and thereupon the jury after hear¬ 
ing further of the evidence is respited until the session of the Court 
to-morrow. 
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Wednesday, June 8th, A. D. 1910. 

c® Coiirt resumes its session pursuant to adjournment, Mr. Jus¬ 
tice btafford presiding. 

******* 

i„£°r agaln ,Ilc . paities aforesaid, in manner as aforesaid and the 
jury that was respited yesterday; and thereupon the jury after hear- 

tomiorrow." evidence is res P ited session of the Court 


mi r, Thursday, June 9th, A. D. 1910. 

ticJ Stafford presi'ding 1 ' 8 PUKUant *° ad j our “‘> Mr ^s- 

* * * * * * * 

• „? ( a « ain the parties aforesaid, in manner as aforesaid and the 

s, i nv ,m r" *>»r""" 

s^ssss&ss? 

mi n . Friday, June 10th, A. D 1910 

tree Stafford presicNng'^ " pUrsualU 10 adjournment, Mr. Jus- 

iu^Th.rt; nr" - ■*»-“ **»><■» 

another count charges the l?'™' ° f a , ch t ~ k aild 
amount as the said clieck the Attnm ^ ^ n ^ n . e y of the .same 
to stand upon the counts charging emhn the Lmted States elects 
the case will be submitted to th* S ^jbezz. lenient of money, whereby 

fifth, sixth, eighth, tenth, t\velfth J th'irt'oen'th 'fif^^’.if 00 "' 1 ’ f ° Urth ’ 
nineteenth, twentieth, twentvlecond ini, V fi / teen . th > seventeenth, 
twenty-eighth, and thirtieth count* of tl.J 1 ”’! rt ’’ tw enty-sixth, 

zzs? rL 

^ ♦ 

Come again the parties afor^««i/l * * 

jury that was respited Friday • nTl' 1 *')" ^ afore 1 said and ‘he 
05 a further and final hearing of til ! -A Upo " the i«T after 
portion of the argumont r T f t ^ ? vi( ^ ence and hearing a 
sion of the Court to-morrow C ° Unsel IS res P j ‘ed until the fes- 
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Tuesday, June 14 th, A. D. 1910. 

The Court resumes its session pursuant to adjournment, Mr. Jus¬ 
tice Stafford presiding. 

* * * * * * * 

Come again the parties aforesaid, in manner as aforesaid and the 
jury that was respited yesterday; whereupon the said jury, after 
hearing the conclusion of the argument of counsel and the charge 
of the Court, retire to consider of their verdict, and returning into 
Court, upon their oath say that the defendant is not guilty as to 
the first, second, fourth, fifth, sixth, eighth, tenth, twelfth, thir¬ 
teenth, fifteenth, seventeenth, nineteenth, twentieth, twenty-second, 
twenty-fourth and thirtieth counts of the indictment, but the said 
defendant is guilty as to the twenty-sixth and twenty-eighth counts 
of the said indictment. 

Friday, July 15 th, A. D. 1910. 

The Court resumes its session pursuant to adjournment, Mr. Jus¬ 
tice Stafford presiding. 

******* 

Come as well the attorney of the United States as the defendant in 
proper person according to his recognizance and by his attorneys 
Henry E. Davis and John E. Laskey, Esquires: whereupon it is con¬ 
sidered by the Court, that the defendant’s motion for a new trial 
heretofore argued and submitted be and hereby is overruled: 
56 whereupon the defendant by his attorneys notes an exception 
to the ruling of the Court as to the said motion for a new 
trial: and thereupon it is demanded of the defendant what further 
he has to say why the sentence of the law should not be pronounced 
against him and he says nothing except as he has already said: 
whereupon it is considered by the Court, that for his offense as set 
forth in the 26th Count of indictment No. 26,833, the said de¬ 
fendant be taken by the warden of the United States jail in and for 
the District of Columbia; to the said jail, thence to the Penitentiary, 
(as designated by the Attorney General of the United States) there 
to be imprisoned for the period of ten (10) years to take effect 
from and including the date of the arrival of said defendant at said 
Penitentiary: whereupon it is considered by the Court that for his 
offense as set forth in the 28th Count of the said indictment, the 
said defendant be taken by the warden aforesaid to the jail afore¬ 
said thence to the Penitentiary as designated by the Attorney Gen¬ 
eral of the United States) there to be imprisoned for the period of 
ten (10) years, said imprisonment to take effect from and including 
the date of the expiration of the sentence imposed upon the said 
defendant on the 2bth Count of this indictment; whereupon the 
e e a t In att rne^ n te» 5 an exception to the sentence of 

the defendant as imposed by the Court: and thereupon the said 
fendant by his attorneys notes an appeal to the Court of Appeals 
from the iudgment of the Court in this case: and thereupon upon 
motion of the Attorney of the United States the Court fixes the 
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amount of the bond on appeal in this case at ten thousand $10,000} 
dollars, on each of said counts twenty six and twenty eight 
and the amount of the bond for costs at one hundred dollars 

ii ’ °i dollars cash in lieu thereof; whereupon 

t is ordered by the Court that the defendant be committed to jail 

U " 161 iK ' Ul ".' 111 tins case: and thereupon comes the defend¬ 
ant in |'toper person in custody of the Warden of the United States 

into , V" ,d l -‘ C 1 " l , Coll,mLia ail<1 the saitI defendant enters 

tionnnn\ W °n“^ UU ' e w ,lle smn of twenty thousand dollars 

f • , 1 , a - v ? s sure ‘y> approved by the Attorney 
- fLAT nit u ( \ S l at u? / ortllwlt h surrender himself to the custody 
of the Marshal of this District to be dealt with and proceeded against 

aXn'T '?| a " ln . case ,lle judgment appealed from shall be 
affirmed or the appeal for any cause dismissed, or the judgment be 

th^Court'wiib ne ,", ,ria or'jorcd, or if he, the said defendant depart 
l .k f i ! , lcfne; whereupon upon motion of the Attorneys 

the Ml^pl V' 1 ' S 0rd f r rr d by ". le Cour ‘> that ‘he time for filing 
tlie J>ill of Exceptions and 1 ranscript of Record h#> «nd • 

extended to and including October 6th, 1910. ’ y 18 


Memorandum. 


August 2, 1910-Deposit of $50. in lieu of Bond for 


costs. 


08 Memoranda. 

October 6, 1910.—'Time in which to submit Bill of Exceptions and 
file 1 ranscript of Record in the Court of Appeals of theEl j 
Columbia, extended to and including November 7th 1910 
November ith, 1910—Time in which to settle Bill of Exceptions 
and file Transcript of Record in Court of Appeals of the District of 

KmVr" d r i e 91 l 0 n Ti!° a " d W 1 "* De , eember 5tb - 

further e.MendS ^^Zding'SemW^ 1 £lo"2d°E 
which to file Transcript of Record in the Court of Appeds of the 

cember 20th 1910 ^ fUr ‘ her extended to and ^^uding De- 

Supreme Court of the District of Columbia, 
m, « . Saturday, December 10, 1910. 

j«S pSIT" p ™ ,n ‘ “ * d ' our ”“" t - «*• 


By Justice Stafford. 

The Court signs the Bill of Exceptions taken herein and heretofore 
submitted to the Court and now orders the same of record as of the 
time when such exceptions were noted at the trial of the case 
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59 Defendant’s Dill of Exceptions. 

Filed December 10, 1910. 

******* 

This cause came on for trial on the thirty-first day of May, 1910. 
being at the April, 1910. Term of said Court holding a criminal 
term, Mr. Justice Stafford presiding. 

Whereupon the members of the panel of jurors duly constituted 
for attendance upon the said Court at the said term were examined 
upon their voir dire, with the result that all except five of the said 
jurors were, for cause or upon peremptory challenges by the said 
United States (hereinafter for convenience called “the Government”) 
or by the defendant, excused from service in the said cause, and also 
finally discharged from attendance upon the said Court at the said 
term. 

Thereupon talesmen to make up the jury to try said cause were 
duly summoned, and the selection of a jury was duly proceeded with, 
in the course of which, and after the Government had exercised nine 
peremptory challenges and the defendant had exercised eight per¬ 
emptory challenges, a certain Ditzler, one of said talesmen, was 
called to the jury box and duly qualified as a juror by his answers to 
the questions propounded by the Court and counsel. 

Thereupon the defendant, by his counsel, peremptorily challenged 
a certain Ward, theretofore called into the jury box and qualified 
before the calling of said Ditzler as aforesaid. 

60 Thereupon a certain Hopkins, one of said talesmen, was 
called into the box, and by questions of the Court and counsel 

duly qualified as a juror. 

Thereupon the Government, by its counsel, peremptorily chal¬ 
lenged a certain Edmonston. theretofore called into said box and 
qualified, before the calling of said Ditzler. as aforesaid, and thereby 
exhausted its full number of ten peremptory challenges as by law 
allowed. 

Thereupon a certain Brashears, one of said talesmen, was called 
into said box, and by questions of the Court and counsel duly quali¬ 
fied, as a juror. 

Thereupon defendant, by his counsel, peremptorily challenged a 
certain McGann, theretofore called into said box before the calling 
of the said Ditzler as aforesaid, and thereby exhausted his full num¬ 
ber of ten peremptory challenges as so allowed by law. 

Thereupon a certain Scherer, one of said talesmen, was called into 
said box and by questions of Court and counsel duly qualified as a 
juror, and thereby a panel of twelve was filled. 

Thereupon the said panel, so constituted of said five members of 
the regular panel of said April Term, and seven persons selected from 
among said talesmen, was accepted by the Court as a jury to try said 
cause, and duly sworn therefor. 

Thereupon the other members of said regular panel than the five 
aforesaid, and the others of the said talesmen except the seven afore- 
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S)urt" ere d * scbar ^ ed from further services and attendance upon the 

swearing of the said jury, it 
3l was discovered and disclosed that the said juror Ditzler was 
disqualified by reason of the fact that lie could not read and 
upon the Court’s inquiring of counsel for the Government and for 
the defendant whether said juror ought to be discharged, both of said 
5aid that he ought, and he was discharged from said jury 
Thereupon counsel for the Government moved that the remaining 
eleven jurors of said panel be discharged, and that the jury of said 
Apnl Term be filled up and empanelled in the regular manner pre¬ 
scribed by law; to which motion the defendant, by his counsel, ob¬ 
jected upon the ground that all but five members of the regular panel 
in attendance at the said Term of the Court having been excused and 
discharged from sendee, the five remaining could not be used as a 
nucleus for the formation of a new jury, but consented that the 
y 01irf should proceed to complete the panel with the eleven remaining 
jurors, restoring and allowing to the defendant one peremptory chal- 
lenge as aforesmd. exercised by him after the disqualifving of the 
said Ihtzler as a juror. objecting, however, to the Court’s restoring 
and allowing to the Government the perempton r challenge so as 
aforesaid exercised bv it after the oualifving of the said Ditzler 
rhereupon, and on the third day of June, 1910, the said panel 
of e even remaining jurors was bv the Court discharged. 

Thereupon the Court directed the drawing from the jurv box of 
other persons, to the number of fifty, from whom to obtain jurors 
to be added to the said five members of the regular panel for said 

rerm - the number of jurors in attendance upon 

the Court as the regular panel for the said Term should be 
brought up to the number of twenty-six. The names of the 
«aid persons, to the number of fifty, w^ere accordinglv drawn from the 
said box, and tw’entv-one of the said persons w*ere found to be quali- 

n "S T ere b s . the Cmirt acce pted as such, to constitute 
with the five undischarged jurors of the April Term, a regular panel 

for said term, and the remainder of the said persons whose names had 
so as aforesaid been drawn from the jurv-box were thereupon dis- 
charged by the Court from further attendance thereon 

And thereupon the Court stated that it would begin the drawing of 
a panel from the twentv-six persons so as aforesaid consisting oAthe 
original five jurors of the regular panel constituted for the said term 

ojl? ty '°7 Per ^ ns Z { the Paid fiftv who? e names had been 
obfeot!!I ^followsI! : WhereUp0 " the defendant ’ b y bis counsel. 

„.3 e *i? bie ° , ’ J -!- V0nr Ho . nor P ,ense - t0 being required to fro to trial 
Wi. ' P < " TI, , . ! n I ls existing, for the following reasons: 

I he jury which was in service at this term—the regular panel 

the ° f Apn - f n . <1 * Iav , as those mo nths are prescribed bv 

b® Code—having consisted of twenty-six persons, and this case hav- 

,V,nf° r trial, twenty-one of those persons after examina- 
*21 ’^on their voir-dire were either excused for cause or peremp- 
tonlv challenged, and talesmen were summoned to fill the panel in 
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accordance with the provisions of Section 209 of the Code. When 
the jury was thus brought up to the number of twelve, the 

63 twenty-one persons who had thus been excused or challenged 
were finally discharged for the term, and ceased to form part 

of the regular panel for the term. Thereupon the jury of twelve 
which had been selected for the trial of this case was sworn, and after 
being so sworn a disqualification of one of the jurors was disclosed, 
and he was excused from the jury, and on motion of the United States 
the remaining jurors were discharged. Thereupon the Court di¬ 
rected the summoning of jurors by drawing from the box to supply 
the places of the twenty-one of the regular panel excused and chal¬ 
lenged as aforesaid, there then being left of the regular panel only 
the five jurors of the twelve originally sworn to try the case. It is 
our contention that the panel for the term could not thus be recon¬ 
stituted. Tt is our contention, further, that if the panel could thus 
be reconstituted, it was improper and unlawful to draw from the box 
the names of more than twenty-one jurors, unless and until after 
the examination of such their number should bo reduced, and as 
their number might be reduced it was improper and unlawful to have 
drawn from the box and summoned more than so many as were 
thus excused. A\ herefore. for the reasons indicated, we contend that 
the formation of this panel as it now stands and is presented to us is 
unlawful, and that a jury of this panel, or that will contain any of 
those thus summoned, will be an unlawul body for the trial of the 
defendant: and we object to the constitution of a jury to try the 
defendant at this time and under the circumstances, for these rea¬ 
sons.” 

But the Court overruled the said objection; to which 

64 action of the Court the defendant by his counsel duly ex¬ 
cepted, and the Court noted the same in it* minutes. 

"Whereupon the said twenty-six jurors so as aforesaid impaneled 
as and for a regular panel in attendance upon the Court at the said 
term were duly sworn and examined upon their voir dire: and of their 
number sundry were excused, challenged and discharged as afore¬ 
said. so that the number thereof remaining in the box was reduced 
to eleven: and thereupon the Court directed the marshal to summon 
as talesmen, and the said Marshal accordingly did summon, one at a 
time, to wit, fifteen other persons, whose names were not. however, 
drawn from the said Jury-Box: and the said other persons being re¬ 
spectively examined upon their voir dire, there were of them found 
qualified, after the defendant had exhausted his right of peremptorv 
challenge, and accepted by the Court as Jurors in this case a suffi¬ 
cient number to bring the number of jurors sitting in the box as fot 
the trial of this case up to twelve: and in each instance of the ac¬ 
ceptance by the Court of such of the said fifteen persons as were by 
the Court accepted, the defendant by his counsel objected as follows: 

e object to the inclusion of this juror in the panel for the rea¬ 
son* indicated in the general objection made in the outset, and for the 
additional and corollary reason that, according to our contention, 
there being here now no regular panel of iurvrnen for the pending 
term, there can be no one summoned as a talesmen for service on the 
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jury in this Court at this present term; and for these reasons the 
juror cannot be accepted, and ought not to he accepted for 
<>o service on the panel in this case ” 

Hut the Court in each instance overruled said objection; to 
which action of the Court the defendant, by his counsel, then and 
there duly excepted, and the Court noted the same in its minutes. 

And thereupon jurors to the number of twelve so as aforesaid hav¬ 
ing been called, accepted and constituted as and for the jury for the 
trial of this cause, before the same was sworn the defendant bv his 
counsel objected as follows: 

“Before the jury is sworn, out of abundant caution and with vour 
Honors permission, we renew each and every objection heretofore 
indicated as to the formation of this jury bv name .without naming 
them; and we specifically challenge for cause upon the grounds in¬ 
dicated every juror in the box except William S. Harris John II 

Keenan Jr., Joseph II. Gordon, and Norman L. Fowler, members of 
the regular panel for said term. ,, 

But the Court overruled the said objection; to which action of the 
Court the defendant by his counsel then and there excepted, and the 
Court noted the same in its minutes. 

And thereupon the said twelve persons were called and sworn a y 
and for a jury to try this cause, and the same accordingly was tried. 

And thereupon counsel for the Government made the opening 
statement on behalf of the Government, in the course of which, 
after stating the purport of the indictment, and the character of the 
First. Co-Operative Building Association of Georgetown. D. C. in 
the indictment mentioned (hereinafter for convenience designated 
“Association”) he stated as follows: 

66 “In 1907 the affairs of the Company began to get rather 
shaky. It was known among other building associations here 
that the company was getting into difficulties. Tt was to the interest 
of all building associations to support this one. A blow to one would 
have injured the business of all. Consequently, in June, 1907. a 
meeting was called by the president of one of the building associa¬ 
tions. of representatives from all the building associations This 
meeting was held, as I say, in June. 1907. and J. Barton Miller was 
present. The meeting was called to ascertain why it was that the 
1 irst Co-Operative Building Association of Georgetown was in difli- 
(ultie>, and what if anything could be (lone to help them out. J. 
Barton Miller explained, in answer to questions, that there were sev¬ 
eral reasons for the failure of business of the First Co-Operative 
Building Association, one of which was the stringency in the money 
market at that time; another was that there had been several years 
before an extraordinary issue of stock, an issue of stock out of the 
usual time, and that that stock bad become due. and that it was 
necessary to pay to those investing stockholders the money upon this 
stock. That statement, as we shall show, was false, lie also ex¬ 
plained that there w’ere many withdrawals at that time on the part 
of the investing stockholders: that is, those stockholders who had in¬ 
vested their money, having the right at any time to withdraw it, had 
come to him in unusual numbers and had demanded their money, 




38 


JOHN BARTON MILLER V3. THE UNITED STATES. 


like as you might say in a mild way a run upon a bank. Those 
stockholders had come at the same time, or many of them. Miller 
said. saying. “We want our money; we will deliver up our 
07 stock to be cancelled, and we wish to withdraw from the asso¬ 
ciation.” 

“That of eourse necessitated the association having funds to meet 
tho«e demands for withdrawal. Miller said. “We have not got. those 
funds; we are short of cash; that is the onlv difficulty.” Then ho 
made the suggestion that if these other building associations whose 
representatives were present could come to the relief of the First 
Co-Operative Ruilding Association of Georgetown by taking over 
some of their loans, their affairs could be tided over and brought out 
to a successful conclusion. Miller said. “If you can tnk n ov n r «ome 
of the loans we have that are outstanding, and pay us the proceeds 
of those loans, you taking over the loans from our borrowers, that 
will give us money to meet the demands of these withdrawing stock¬ 
holders.” 

“That was done, or there was an agreement to that effect. They 
agreed to go to these borrowers from the Association and tak n over 
their loans, and in the following vear Miller went to the various bor¬ 
rowers from the Association and «aid. giving them one reason or 
another, such as “We do not wish to handle suburban propertv nnv 
more.” or some other reason. “Will von go to the Perpetual Pudd¬ 
ing Association.” or “to the Fouitnble Ruilding Association.” or one 
of the others, “and they will take up vour loan and give us a cheek 
covering the amount of vour indebtedness to us.” 

“That was done in thirtv or thirtv-five different in«tanees. Miller 
went to these people, or went with them to the c e other building a« c o- 
eiations. where these borrowers gave to the other huildinnr n«socin- 
tion« new deeds of trust, new securities, and these other building a« c o 
eiations gave to Miller, as the Secretary of the First Co-Operative 
Ruildin" Association, a cheek covering the amount of these 
0$ outstanding loans. that Miller "ot into his hands a« Secre¬ 
tary-Treasurer the amounts of all the«e various outstanding 
loans that the c e other building associations were taking up for the 
relief of the First Co-Operative Ruildin" Association. 

“Now. gentlemen, this is where the embezzlements charged in the 
indictment come in. Tn all these instances where Miller got, into 
his hands these checks or cash as Treasurer of the Co-operative 
Ruilding Association, he did not deposit them in the Farmers & 
Mechanics Rank. TTe did not make the entrv. so far as we know 
op the books of the First Co-Operative Building Association in the 
nroner place. TTe did not charge himself on those books with the 
receipt of the money. On the contrarv. he kept the moneys and ap¬ 
propriated the monevs and checks to his own use.” 

Thereupon, the Government. t<> maintain the issues <m it< part 
joined, gave evidence tending to show as follows; 

From the year 1882. continuously down to and including the 
month of July. 1908. there was in existence, and actually carrying on 
its business, in the District of Columbia, a voluntary unincorporated 
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association of individuals, denominated the First-Co-Operative Build- 

n n «iH A ^?" ,0r !• 0f „? e0r £? k, "'V’. C - ( herein - 88 aforesaid, desig- 
iifonn Association ) 1 he object of the Association, as stated in 

its constitution and by-laws, was to enable its members, bv co-opera¬ 
tion to invest their savings, to become their own landlords'bv provid- 
mg fm^ds for the purchase of real estate, and to make improvements 

69 - Said Constitution and by-laws was offered in evidence and 

is as tollows: 


Constitution. 

Article I. 

Title and Object. 

i> ?,j‘ s Association shall be denominated the “First Co-operative 
Building Association of Georgetown. D. C.” 

The object of this Association is to enable its members, by co¬ 
operation, to invest their savings, become their own landlords bv 

providing funds for the purchase of real estate, and to make improve- 
ments thereon. r 

Article II. 

Officers. 

9 

The Officers of this Association shall be a President, Vice-Presi¬ 
dent. Secretary-Treasurer, and eight Directors, who shall constitute 

a Board of Directors; all of whom must be stockholders, and elected 
as herein provided. 

Article III. 

Election of Officers. 

Section 1 . At the annual meeting of the Association the officers 
tor the ensuing year shall be elected to conduct the affairs and gen¬ 
eral business of the Association. They shall hold office for one 
\ ear, or until their successors shall be elected, unless removed for 
cause, as hereinafter provided, and shall be eligible for re-election. 
In all cases at least two of the old Board receiving the highest vote 
shall hold over. 

70 Sec. 2. Each and every stockholders personally present at 

an\ meeting of stockholders, and holding in his own right, 
or as trustee, one or more shares of stock, shall be entitled to but 
one \ote for the election of officers, as well as on all other occasions. 

Sec. 3. Tran.-fers of stock, to enable a stockholder to vote, must 
be made at least ten days before an election. 

Sec. 4. Females only shall be allowed the privilege of voting bv 
proxy. & * 

Article IV. 

Duties of President and Vice-President. 

Section 1 It shall be the duty of the President to preside at all 
meetings of this Association and of the Board of Directors, to pre- 
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serve order therein, to sign all orders on the Secretary-Treasurer 
for the payment of money when ordered by the Board of Directors, 
and to perform all other duties appertaining to the office of Presi¬ 
dent, and in all cases of a tie vote he shall give the deciding vote. 

Sec. 2. The Vice-President shall perform the duties of the Pres¬ 
ident. during his absence or inability. In the absence of both, the 
Board of Directors shall appoint a President pro tempore. 

Article V. 

Duties of Secretarv-Treasurer. 

The duties of the Secretary-Treasurer, shall be to receive all 
moneys paid into the Association; to pay all orders of the Board of 
Directors, if signed by the President; and he shall give bond in the 
sum of $6,000 or such greater sum as the Board may from time to 
time direct, for the faithful performance of his duties, and. 

71 at the expiration of his term of service, he shall deliver to his 
successor in office all moneys, books, and papers that may be 

in his possession. 

He shall keep accurate minutes of the proceedings of the Asso¬ 
ciation and of the Board of Directors, and record the same in a book 
or books to be kept for that purpose. He shall keep the accounts 
and conduct all the correspondence of the Association, and retain 
copies of all important letters sent by him. He shall keep accurate 
accounts with all the stockholders, attest all orders approved by the 
President for the payment of money, when so ordered by the Board 
of Directors, and shall notify the stockholders of the annual or 
special meetings, by advertisement in such newspapers as shall from 
time to time be designated bv the Board of Directors. 

Tie shall have in charge all the books and papers, except his bond 
(which shall be held by the President), belonging to the Associa¬ 
tion, including all policies of insurance, and shall at the expiration 
of his term of service deliver the same to his successor in office. He 
shall attend to the renewal of all policies of insurance and shall 
draw upon the Association funds for the amount required to effect 
such renewals, charging the same to stockholders interested, to be 
paid by them at the monthly meeting following after such renewal. 
He shall be prepared at all times to inform stockholders of the 
financial condition of the Association, and at the annual meetings 
furnish a detailed statement of the finances. All cancelled certificates 
of stock shall be returned to the Association. 

72 Article VI. 

Duties of Directors. 

Section 1 . The Directors, together with the President, Vice- 
President and Secretary-Treasurer shall form a board to be denom¬ 
inated the “Board of Directors.” It shall be their duty to meet 

1^ , da\ and at such place as they, or a majority of 

them, shall, from time to time, determine, for the purpose of at- 








JOHN BARTON MILLER VS. THE UNITED STATES. 41 

tending to the safe investment of the funds of the Association, and 
its financial concerns generally; five members to constitute a quorum. 

oEC. 2. The records of their proceedings shall be open for the 
inspection of the stockholders. 

Sec. o. The hoard of Directors shall appoint two responsible per¬ 
sons (one of whom shall be the attorney) trustees for this Associa¬ 
tion to whom all deeds of trust shall be executed on property con¬ 
veyed as security for advance on stock; also a valuation and Finance 
Committee, who shall be stockholders, consisting of two members 
each but, not members of the Board of Directors. The Board of 
Directors shall fill all vacancies that may occur in their own body 
bv death, resignation, or removal; and the officers of their own 
appointment they may remove at pleasure. 

Sec. 4. The Board shall appoint an Attorney, whose dutv it shall 
be to examine the title to all property offered as security to the Asso¬ 
ciation He shall prepare all bonds, deeds of trust, agreement* 
iho no other writings to be taken or given by this Association in 
the course of its business His fees and all expenses incident to the 
advance, shall be borne by the party dealing with the Association, 

73 nT t ool C ef r U .i! sh , n f - 0r ' 11 a ehar £ e gainst such partv 
6 on the books of the Association, and the Attorney shall be 

paid from its funds. In all disputes as to the amount of his 

S8me Sha1 ' b , e determ .ined bv the Board. The charges 
of the Attorney against the Association for all services shall be n<i?d 
when authorized by the Board. be paid 


Article VH. 

Meetings. 

l 'T'l aV rr m T thly " ieeti,l S of the stockholders 
' 1,™ °" the dr " t Tuesday evening of each month. 

bEC. The annual meeting shall be held on such dav in Mav 
or June as the Board of Directors may determine. * y 

^ec. o. special meetings may be called by the Secretnrv wb^n 
quested by not less than ten members, or by the Board of Director* • 
the object of such meetings shall be stated in the notice. ’ 

* quorum for the transaction of business at any annual regular 
or special meeting shall consist of not less than nine members. ^ 

Article VIII. 

Subscription, etc. 

fJ^! I °* N t 1 V The St0 fk in th e Association shall be issued in series 
from time to time and in such amount as the Board of DirectorsT 

.ud, ifla "riis’sss: ^ *> —»**■’ *> 
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tion the sum of two ami e-half ($2.50) on or before the 

74 1st Tuesday evening of each and every month, to the 
Secretary-Treasurer, or such other person or persons as shall, 

from time to time by the laws and regulations, or Board of Di¬ 
rectors, of the Association, be authorized to receive the same. 

Sec. 3. Any stockholder neglecting or refusing to pay his 
monthly dues on or before the dav aforesaid, shall forfeit and pav a 
fine of twelve and one-half cents per month on even’ share, for 
every month that it shall remain unpaid, to be charged with monthly 
dues. Any member paying his or her subscription for as many 
months in advance as he or she may be in arrears, the fines thereon 
may be remitted: Provided, that such stock shall not be withdrawn 
during the time for which it shall have been prepaid. 

Sec. 4. No member shall participate in the sales for advances 
until all arrears and fines be paid. 

Sec. 5. For neglecting or refusing to refund any premium paid 
on an insurance policy each stockholder so neglecting or refusing 
shall forfeit and pay a fine of five cents on every dollar so remaining 
unpaid at the next monthly meeting and also for each and every 
month thereafter the same shall remain unpaid. 

Article IX. 

Section 1 . \\ henever the funds of the Association shall warrant 
it, one or more shares, or fractional part thereof, not less than one- 
tenth of a share, shall be disposed of by the Secretary-Treasurer or 
President to the highest bidder at the regular monthly meeting of 
the stockholders, as herein provided. Stock to be paid as herein pro¬ 
vided. Principal to be returned at the rate of not less 

75 than one hundred and twentieth per annum, with interest 
added. 

Sec. 2. No bid or premium shall be received for a less sum than 
6 per cent, per annum, and whenever the funds on hand shall fail to 
sell at that or a higher rate, then the Board of Directors shall select 
the person holding the largest number of shares not bought out, and 
he may at his option take either the amount paid in at the time by 
him, with four per cent per annum thereon for the whole period, 
from the commencement of the series to the time he is selected, or an 
advance at the established rate; provided. That no one thus selected 
shall be allowed to take an advance if after the sixth annual meet¬ 
ing. 

Sec. 3. Any stockholder desiring to redeem stock will bo required 
to notify the Secretar\ Trea* urer in writing. The Secretary-Treas¬ 
urer will report all notices for withdrawal to the Directors at the fol¬ 
lowing regular monthly meeting. The Directors may authorize 
the payment of said withdrawals in full if the withdrawals do not 
amount to more than seventy per cent of gross receipts of the asso¬ 
ciation for the month. The remaining thirty per cent of the funds 
to be disbursed by the Secretary-Treasurer of the Association when 
authorized by the Board of Directors and for such purposes as they 
may deem most advantageous to the Association. If the with- 
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drawals exceed seventy per cent of the gross receipts of the Associa- 
tion, the Directors may authorize a pra rata payment, and the bal- 
mice of withdrawals unpaid shall be carried forward by the Secretary. 
Treasurer to the following month and entered with other withdrawals 
for the month following and payment again made pro rata if the 
funds of the Association are not sufficient to pav in full, and so 
7b continue till all withdrawals are paid. 

• 4 . i ^ EC * l ‘ case ^ Un( ^ s °f the Association are not suffi¬ 
cient to meet the demand for advances or withdrawals, the Board of 
Directors are authorized to borrow sufficient funds from time to time 
to meet such demand and said loans so made shall be a lien upon and 

paid out of the receipts and assets of the Association before distribu 
tion among the stockholders. 

and every stockholder, for each and every share oi 
stock that he or she may hold in this Association, shall be "entitled to 
an advance on stock of one thousand dollars from the funds of the As¬ 
sociation : Provided, however. That no stockholder shall receive an 
advance to the amount of more than two thousand dollars at any one 
bidding and no proportv taken as security for an advance shall be 
outride the District of Columbia. 

Sec. P». Any stockholder having made a purchase and not being 
able to gn-e the necessary security at the time, the Board of Directors 
s all ha\e power to charge six per cent, interest per annum on the 

amount held by the Secretary-Treasurer in such case, with accom¬ 
panying costs. 

Article X. 

Section i Each and every stockholder having taken an advance 
from this Association shall continue to pay his monthly subscriptions 
regularly during the whole time he is paving the return of his ad¬ 
vance or advances, and shall have the amount of his premium re¬ 
duced annually from the time of his purchase, in proportion to the 
amount paid on principal. 

Sec. 2. Any member failing to make the pavments on account 
of advance and premium for one month'after it shall have 
‘ ‘ become due, shall pay a fine of five per cent per month on 
the amount due. for every month that it shall remain unpaid. 

Article XI. 

Relating to Sick. 

It shall always be in the power of the Board of Directors to extend 
the time of anv member for the payment of subscriptions and ad¬ 
vances who shall be declared incapacitated by sickness (such privi- 
ege not to exceed three months), the same pri'vilege to be extended to 
the heirs and administrators of deceased members. 

Article XII. 

Settlement. 

Any stockholder having received an advance, and desiring to can¬ 
cel said advance, shall be allowed to do so upon the following terms: 
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Charge the borrowers with the money received, and interest thereon, 
and his proportion of expenses and any unpaid fines. Credit him 
with return of advances and value of stock, and the amount of in¬ 
terest paid, together with interest on stock—the balance is the amount 
required to settle: Provided, That all shares of stock thus settled shall 
be surrendered and cancelled. 

Article XIII. 

Arbitration. 

All disputes respecting the construction of these articles, or any 
clauses, matters or things herein contained, and also of any addi¬ 
tions, alterations or amendments thereto, which shall or may here¬ 
after arise between the Trustees. Officers, or other members of the 
Association, shall be settled bv the Board of Directors, whose 
78 decision shall be final and binding on each and everv stock¬ 
holder. 

Article XIV. 

Removal from Office. 

Any elected or appointed officer may lie removed by the Board of 
Directors for sufficient cause, and another shall be elected or ap¬ 
pointed by them to fill the vacancy as soon as practicable. No 
officer shall vote upon any proceeding by the Board upon any charge 
against himself, or hold a seat at the Board during the investigation 
thereof. 

Article XV. 

By-Laws. 

The Directors may enact By-Laws for their own government not 
repugnant to this Constitution. 


XVI. 

Salary and Expense. 

The salary of the President, Secretary-Treasurer, and all employees 
shall be fixed by the Board of Directors; all other expenses incurred 
for books, printing, &c. must be sanctioned by the Board of Directors. 

Article XVII. 

Place of Meeting. 

The Board of Directors, or a majority, shall select the place of 
meeting for themselves and the Association. 

Article XVIII. 

Maturity of Stock. 

Section 1 . After the Sixth annual meeting of the stockholders, 
the actual value of stock, as declared in the annual report, shall be* 
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made known-no further advances shall be made on same, and stock 
shall be cancelled as hereinbefore provided. 

J Sec. 2. Each and every stockholder having obtained an 

advance from this Association shall be entitled to a credit 
each year of the amount of advance returned, and shall in no case 
be charged with the interest thereon thereafter 


Article XIX. 

Amendments. 

This Constitution shall not be altered or amended except at an 
annual or special meeting of the stockholders. If at a special meet- 
ing thirty days’ notice must have been previouslv given in writing to 

the Secretary, with the consent of two-thirds’of the stockholders 
present. 

Article XX. 

The President, Secretary-Treasurer and Vice-President shall con¬ 
stitute an Executive Committee who shall be authorized at their 
discretion to pass upon all applications for loans (after approval by 
Valuation Committee), at all times in the intervals between monthly 
meetings, to execute orders for the payment of all money incident 

thereto, and shall report all of its actions to the Board monthlv. 

%/ 

Article XXI. 

The Executive Committee shall redeem stock at maturity bv issu¬ 
ing a bond for each share in existence; said bond to be equal in value 
to that of said stock; said bond to bear 4 per cent interest from date 
of issue until redeemed by voluntary presentation to the amount of 
$2,000.00 per month, or in such larger amounts as the Board mav set 
aside for the purpose. 

Article XXII. 

The receipt of money on paid up shares of stock is hereby 
authorized, all money so received in sums of one hundred 
and eighty dollars ($180) and multiples thereof to be allowed 
4 per cent interest from the date of payment. Special shares thirty 
dollars ($30) each may be subscribed to and 4 per cent interest al¬ 
lowed. 

Money accruing from paid-up stock remaining in the Association 
the full term of six years shall participate in the profits equally with 
shares paid upon monthly; the Board of Directors, however, reserv¬ 
ing the right to reject such payments whenever in their judgment the 
demand for loans does not warrant the acceptance; the Secretary- 
Treasurer to report monthly to the Board the amount of payment 55 
so received. 

By-Laws. 

Rule 1. 

When the presiding officer takes the chair officers and members 
shall take their seat®, and the Board of Directors proceed to business. 


80 


46 


JOHN BARTON MILLER VS. THE UNITED STATES. 


Rule 2. 

Order of Business. 

1. Reading minutes of previous meeting. 

2. Report of committees. 

3. Resolutions. 

4. Unfinished business. 

5. New business. 

Rule 3. 

All questions of order shall be decided by the President, subject to 
an appeal. 

81 Rule 4. 

All motions and resolutions to be offered in writing if required. 

Rule 5. 

A motion for reconsideration of anv vote shall not be received 

* 

unless made by members voting with the majority in the first in¬ 
stance. 


Rule 6. 

A motion shall not be open for debate until it has been seconded 
and stated by the presiding officer. 

Rule 7. 

A motion to adjourn shall be in order only after the necessary 
business has been gone through with, and shall be acted upon with¬ 
out debate. 


Rule 8. 

When the reading of any paper is called for, if any objection is 
made, the question shall be decided by a majority of the Board. 

Rule 9. 

These Rules of Order, or any of them, may be suspended for any 
particular occasion, by the majority voting for such suspension. 

Rule 10. 

The office of the Association shall be open daily from 9 A. M. to 4 
P. M. for the transaction of business, and on the first Tuesday of 
every month the hour for closing shall be extended to 8 P. M. On 
legal holidays and public occasions the office may be closed at the 
Discretion of the Executive Committee.” 
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82 .1 A a 8,1 • th ? ,ime . s > n the indictment the officers of 

■ t le Association, wlio were duly and regularly elected to their 

PreHitpnf were discharging the duties thereof, were a 

President, \ lee-President, Secretary-Treasurer, and eight directors 
who constituted its Board of Directors, all of which officers bv the 
constitution of the Association, which’ was offered and revived in 
evidence, were required to be stockholders, and the defendant was 
Secretary-Treasurer. It was the duty of the Secretary-Treasurer 
to'kefi °t!' er ,hlngs : receive all moneys paid into the Association’ 
with it h C “ th ? Association, to keep accurate account 
i, 1 ’, , tbe stockholders of the Association, and to have in charge 

R \ e hooks and papers of the Association. It was the dutv of the 

nnrni f f Dl M e ^- S ’ 8 m °r g °', her meet statedly'for the 

purpose of attending to the safe investment of the funds of the As¬ 
sociation and its financial concerns generally, and to appoint a 
Finance Committee, otherwise called Finance' and Auditing Com- 

i < T S !f t,n . g ? f , members, who by the Constitution were 
required to be stockholders, but not members of the Board of Di¬ 
rectors. It was the duty of said Finance Committee, among other 
things, to examine monthly the reports of the Secretary-Treasurer 
and to certify the same. The Board of Directors, by successive an- 
'’“ a * r . eso l“ t ! ons ’ t adopted at meetings at which the defendant was 
rw designated the Farmers A Mechanics National Bank of 
Georgetown as the depository for the funds of the Association 
1 he Association was composed of two classes of individual stock- 
K o I'ol'lers, known respectively as investing and borrowing 

83 stockholders. The investing stockholder were holders of 

stock of the Association who paid, either all cash or in 
monthly installments, for the stock held by them; and they had the 

\fn a an ^ tlme ’ Up0n P rescr,b ed notice, to withdraw from the 

mpmK °'V 'i? a T° UntS ! nves,ed b y ‘hem, respectively, on becoming 
members of the Association, with prescribed interest. The borrow^ 
ing stockholders were those who borrowed money from the Asso- 

bo a rro°wed P bv tenn8 . a8 *>>*"« Purity for The amoiZ 

Dorrowe t by them and repaying the same. Investing stockholders 

|" g ^ a ,a"'' l ™e be ? ome borrowing stockholders, either bv borrow- 

"f- 1 h S 0< k he ! d b y ,hem or on other stock acquired'by them 
for the purpose or both. No one could be either an investiL oH 

tSTMt b f ng ? r becoming a memblr^f the 
. s.nciation, the stock of the Association was issued annually in 

senes, each series beginning with the first Tuesday in June and all 

subscribers from said first Tuesday in June until' the IlltV j 

funds of the Association were derived nrimarilv fmm +L 
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penses, were distributed, by way of allowance of interest and divi¬ 
dends, among the borrowing and investing stockholders respectively. 

All loans made bv the Association were secured either bv 

84 paid up stock of the Association, or by a deed of trust upon 
real estate situate in the District of Columbia. Loans of the 

latter class were made as follows: The person desiring the loan 
would make formal application therefor, and subscribe to the re¬ 
quired amount of the Association’s stock of the series then in issue. 
The real estate offered as security would be examined and assessed 
by a valuation committee. The loan being approved by the Board 
of Directors, the case would be referred to the Attorney for the As- 
sociation. who would examine the title to the real estate in¬ 
volved, and draw the deed of trust. Said attornev would furnish 
to the Association a written report of the title. A bond was then 
given by the borrower, and the deed of tru*t duly executed. The 
sum borrowed, known as an advance, was then givew the borrower 
by check. In liquidation of the loan it was required that a certain 
sum be paid each month, part of which was on account of the 
principal, or advance, as it was known, another part represented in¬ 
terest. or premium, as it was designated, and another part, designated 
“dues,” represented payment on account of the stock to which the 
borrower had subscribed. A borrower might at his option settle his 
loan in full, at any time, upon prescribed conditions. Before and 
during all the times mentioned in the indictment, the defendant was 
engaged at the office of the Association, in his duties as Secretary- 
Treasurer. It was his duty to receive, and he did receive, all funds 
paid into the Association, either in purchase of stock, on account of 
loans, or otherwise and securing resolutions of the Board of Directors 
of the Association, as the defendant well knew’, designated 

85 the Farmers k Mechanics National Bank of Georgetown as 
the depository of all funds of the Association. All disburse¬ 
ments were made by him, upon check bearing his signature and that 
of the president. It was his duty to preserve all bonds, deeds of 
trust, title reports, and other valuable papers, and to keep accurate 
accounts and records of all moneys received and disbursed, and all 
business transacted, for which the following books of account, among 
others, were provided. 

1. “Blotter," in which should have been entered originally any 

and all monevs received or disbursed. 

% 

2. “Individual Account with Stockholders,” which should have 
contained a separate account with each stockholder, either investing 
or borrowing, in respect of moneys received or disbursed on account 
of said stock. 

3. “Loan Ledger,” which should have contained individual ac¬ 
counts of each loan made by the Association, with entries of all 
moneys disbursed and received in respect thereto. 

4. “Cash book, in which should have been entered on the right, 
or credit, side each disbursement, and on the left, or debit, side 
monthly totals of all moneys received. These monthly aggregates 
of receipts would be apportioned in separate columns in respect of 
each series of stock, and would contain separate items of moneys 
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paid on account of dues, interest, principal, or in full settlement of 
a loan. 'I he defendant was entrusted with and did assume the gen¬ 
eral management of the business of said Association, its officers hav- 
ing great confidence in his ability and integrity. 

0 „ About twenty years prior to the trial, the defendant entered 

■ ’ ! lle employ of the Association as a clerk. Later he became 
its Secretary, and in the year 1906. upon the office of Treas¬ 
urer becoming vacant, through the death of its incumbent, the 
othces ot Secretary and Treasurer of the Association were combined 
into one office, its incumbent being designated “Secretary-Treasurer ” 
and through successive elections, regularly held, such office, from 
he time of its creation to and through all the times mentioned in 
the indictment, was held by the defendant. From time to time 
meetings were duly held by the Hoard of Directors of the Associa¬ 
tion the defendant being present, and the proceedings and actions 

“MiiHite°Book"” ted nn< re ° 0rded by him in the hook known as the 

10ft« ,r Yi B U ffi ti '" e i mentioned in the indictment, down to March, 
V ‘■ thc Offices of the Association were at No. 1325 Wisconsin 
Avenue mid thereafter at No 1245 Wisconsin Avenue, in the City 
of Washington Distnct of Columbia. At No. 1325 the Association 
had a vault and safe wherein all its books and valuable papers were 
kept, and at No. 124o the Association had no vault but on P ly a safe 
m which said papers and most of its books, including those above 
enumerated, were kept. The books kept in the vault and 4fe re! 
spectnely, as aforesaid, were in ordinarv course, placed therein at the 
close of each day’s business, and the said vault and safe reSvelv 

st: sr The of ~ 

It was the duty of the Finance and Auditing Committee aforesaid 
to examine monthly thc accounts and reports of the Secretary’ 
Treasurer and to certify the same. These monthly examination^ 

87 ?'u' !’ S °' Ci ' e<1 ’ "ere ;nadc at the Association’s office in the 

f Honing manner: The Committee would “check-off” or 
verify each disbursement entered in the cash hoot 

xir ,b r f,,r - -i vouoiier >^... .ho fo™ if SdSbik 

Th « rec ‘eipts as entered in said cash book were accepted bv 
or verified'by^hToriginal ^riS^an^recwds^of'receipte'^T^ie^de 1 

of 

&rrSc EB IF? R? 

totals of the various columns of « „ ' hoots' 1 °[ ““ 

time were the receipts, as entered in the ca"h book verificiK "° 
ammation of original entries thoneb ,,n ,i,!. i “ootr. verified by ex- 

were in thc .V--oda,ioni^ entry 

examination, but the Committee relied upon the dcfcndini- 0r SUch 
sentations as to the correctness of his reports oftch rece^ 

exidence offered by the Government further tended to show 
7—2264a 
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that the entries of said receipts in c aid cash book were not true and 
accurate accounts of all funds received by defendant for the Asso¬ 
ciation* that the amount- of some of said entries were false and 
purely arbitrary not representing the amounts actually received or 
any real transactions, hut made for the sole purpose of showing the 
desired balance. The cash hook itself i^ made by reference a part 
hereof and may be used by either party. 

The Government further gave evidence tending to show that 
between January and June of the year 1907. three different loans 
were settled in full by the borrowers. In one case the sum of 
88 $629.75 was received by defendant, on January 24. 1907: 

in another, the sum of $1486.95 was received by defendant, 
on March 15, 1907; while in another a check for $3524.86, was re¬ 
ceived by defendant, May 23, 1907. Neither said sums nor said 
check were deposited by the defendant in the bank account of the 
Association, but said check was immediately cashed by defendant at 
the bank on which drawn. None of said settlements appeared to 
have been entered in the cash book. 


In the early part of 1907 the demands of investing stockholders 
for withdrawal of the amounts invested hv them in the Association 
could not be met as made. Delays in meeting such demands led to 
an increase thereof, and the failure to honor such demands caused 
a cessation of investments with the Association and a general demand 
among the stockholders for settlement of their accounts; and the 
situation thus presented having been discussed among the officers 
of the Association, including the defendant and having become 
known to other similar associations in the District of Columbia, and 
causing anxiet\ among them, a meeting of the representatives 
of such other associations was called and held in June, 1907, for the 
purpose of devising means to assist the Association, and to prevent 
the embarrassment of the said other associations by a run, so-called, 
upon them. At this meeting the defendant was present, and made 
a statement concerning the condition of the Association, to the 
effect that the Association, while solvent, had failed to’ reserve 
money enough to meet the demands upon it, had lent out its monev 
too freely and when stockholders came and could not get their 
money at the time they expected they were disappointed, 
and the result was that the receipts of the Association fell 
off and the demands upon it increased. As a result of the 
meeting, the said other associations agreed that thev would take 
over enough of the loans of the Association, making new loans of 
their own, to take up the loans of the Association, and put it in pos¬ 
session of monev the process being as follows: The defendant was to 
get such of the borrowing stockholders of the Association as he could 
to agree to transfer to some other association; he was then to brimr 
an application from such stockholder to one of the other assen-ia- 
10 ns just as if it were a new proposition, and the association applied 
o was to treat it as an original application to it for a loan; and on 
the delivery to the association applied to of a release of the Wt Se¬ 
curing the Association, the applying stockholder was to execute a 











JOHN BARTON MILLER VS. THE UNITED STATES. 51 

new tru^t to the other association, and the proceeds of the transac¬ 
tion were to he delivered to the defendant for the Association. 

Pursuant to this agreement, a great many of the loans of the As¬ 
sociation aggregating about $70,000 were, between June, 1907, and 
June 1908, taken over by the other companies. In each case the de- 
ierylant had personal charge. In some he received settlement in 
cash, while in others lie received checks. In many instances the de¬ 
fendant did not deposit said checks and cash so received in the bank 
account of the Association. Many of said checks were immediately 
upon receipt thereof cashed by defendant at the bank upon which 
drawn, and no deposit of the cash so received made in the account 
of the Association. 

90 Nor, in many instances, did any record of the receipt of 

such funds appear in the cash book. In some cases the 
checks received by defendant in settlement of a loan were deposited 
but no record of their receipt appeared in said cash book. 

Among the loans so transferred were those of a certain Copp and 
a certain Blackman, to which the twenty-sixth and twentv-eighth 
counts of the indictment relate, as well as certain other loans to 
which other counts of the indictment relate. 

Th ® nif ’" ner of transfer of such loans from the Association to 
the sain other associations, respectively, was as follows: The defend¬ 
ant in each instance submitted to such other association the loan 
held by the Association, together with a release of the property con¬ 
veyed by the borrower to secure the loan to the Association, and a 
deed of trust from the borrower to secure the other association the 
amount to be advanced by it. The latter made a loan to the bor¬ 
rower as upon an original application to it, and so much of the 
amount loaned by the other association as was necessary’ to extin¬ 
guish the borrowers debt to the Association was delivered by the 
other association to the defendant as Secretary-Treasurer of the As¬ 
sociation. whereby the transaction of the borrower with the Asso¬ 
ciation was closed, and he became a borrower of the other association 

lows Pe ° ,n? 10 ° an of the sai<J C °PP’ ‘he facts were as fol- 

In April, 1902, the said Copp borrowed from the Association two 

01 ion's* 011 / ! an u he "’ as Ciirr . vin « ‘he same in April, 

1 defendant' "'' ' ' me rece,ved the following letter from the 

“First Co-Operative Building Association of Georgetown. D. C. 

Organized May. 1882. 

Washington, D. C., April 4, 1908. 
Rev. Z. II. Copp, 1676 Wisconsin Avenue, City. 

Dear Sir: The stringent times have brought a larger demand 
than usual upon us for the money invested by the stockholder. Of 
course, as we loan the money out as soon as it is deposited with us 
we cannot satisfy the demand unless the loans are repaid. You are 
in good standing, as are the other borrowers, and we cannot require 
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you to pay back the ruonev, except in installments. We can, how¬ 
ever, transfer this loan, without cost to you, to another Building 
Association, for instance, the Equitable Building Association, 1003 
F Street, if you have no objection. Some of our stockholders be¬ 
lieve, that we should keep the money in the drawer all the time 

ready to turn back to them on demand. This of course cannot be 
* 

done. 

Your early reply will be appreciated. 

Yours verv trulv, 

J. B. MILLER, Sec’y.” 

The said Copp agreed to the transfer proposed by the said letter, 
and in accordance therewith to make a new loan with the Perpetual 
Association therein named of one thousand dollars, his indebtedness 
at the time to the Association being $959.40. For this latter 

92 amount the check of tlie Perpetual Association was drawn to 

the order of its Secretary, and bv him endorsed to the order 

• • 

of the defendant as Secretary-Treasurer of the Association, and the 
same was delivered to him at the office of the Perpetual Association : 
and on the day of its receipt, being the day named in the said 
twenty-sixth count of the indictment, the said check was collected 
bv the defendant in cash from the bank on which it was drawn. The 
books of the said Farmers and Mechanics National Bank did not 
show a denosit during the said month of April, or thereafter, of a 
sum of $959 40. for the account of the association, nor was there anv 
entry or record, of the receipt by the defendant of such sum in the 
cash-book of the Association. 

In the case of the Blackman loan the facts, mutatis mutandis, were 
similar. 

The last meeting of the stockholders of the Association was held 
.Tune 4th, 1908, at the office of the Association, at which meeting the 
twenty-sixth annual report of the Association was presented. This 
report, which, except as to certain portions referring to himself was 
prepared by the defendant and by him di-trihuted to the meeting, 
showed, among other things, outstanding loans and interest amount¬ 
ing to $212,207.79. and a surplus of $35,802.34. and was signed by 
the Finance and Auditing Committee, which, without verification 
thereof, accepted the figures as furnished by the defendant. The re¬ 
port was discussed and action thereon taken by the stockholders, 
looking to it* reference to a special auditing committee outside of 
the Association, which action was had over and against the 

93 objection of tbe defendant, who wa* present and participated 
in the meeting, and who. after the said action and the ad¬ 
journment of the said meeting, exclaimed to the President of the 
Association that the stockholders could kiss their dollar* “good bve.” 
During this meeting the books and records of the Association were 
in the office. Thereafter, and on July 11th, 1908, in a proceeding 
in that behalf duly instituted, receivers of the Association were ap¬ 
pointed b\ this Court, who upon taking possession of the assets and 
effects of the Association, after due inquiry and search in that behalf, 
failed to obtain or discover any of the above-mentioned books or 
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valuable papers of the Association, or the whereabouts thereof, ex¬ 
cept the cash-book, which was given in evidence. 

An 1 thereupon the Government rested. 

And thereupon, upon motion of the defendant, by his counsel, 
the Court withdrew from the consideration of the jury the thirtv- 
thirty-second, thirty-third and thirty-fourth counts of the in¬ 
dictment; and the Government, being called upon to select upon 
which of the remaining counts it would go to the jury, elected the 
following, upon which the cause was submitted to the jury, viz: 
The counts of the indictment numbered 1, 2, 4, 5, 6, 8, 10, 12 13. 
15, 17, 19, 20, 22, 24, 26, 28, and 30. 

Thereupon the defendant, by his counsel, praved the Court to 
direct the jury to return a verdict of “Not Guilty/’ upon the follow¬ 
ing. among other, grounds: 

First. That the character of the Association, of whatever kind it 
might be, was not established; that if it were anything it was a 
partnership; that embezzlement could not be predicated of 
94 the conduct of one partner in respect to the joint fund in 
which all partners are alike interested: 

Second. That there was no evidence of a conversion by the de¬ 
fendant of any of the sums supposed by the evidence to be traced to 
his hands; that the purport of the evidence for the Government was 
that the sums of money or instruments of value named in the in¬ 
dictment went into the hands of the defendant as an officer of the 
Association, and there was no evidence beyond that; and that there 
is no presumption that the moneys so received were not applied to 
the purposes for which they were received, and a fortiori no pre¬ 
sumption that they were converted to the use of the defendant, and: 

Third. That as outlined both in the opening to the jury and in 
the discussions to the Court during the progress of the trial, the con¬ 
tention of the Government was that the defendant conceived the idea 
of the exchange of loans for the very purpose of procuring the money 
that would come from such loans and converting it to his own use, 
or if he did not conceive that plan that he seized upon the situation 
as affording such an opportunity, and that it was his purpose and 
intent in getting the moneys through the substituted loans to put 
them in his own pocket and convert them to his own use, which 
would make his offense, if any, larceny and not embezzlement. But 
the Court overruled the said motion, to which action of the Court, the 
defendant by his counsel then and there excepted, and the Court 
noted the same in its minutes. 


And thereupon the defendant to maintain the issues on his part 
joined gave evidence tending to show as follows: 

Before and during the times mentioned in the indictment 
95 the Association was indebted to the said Farmers and Me¬ 
chanics National Bank on its promissory note in the sum of 
$27,000 and was similarly indebted to the said bank in the further 
sum of $10,000. the latter indebtedness being represented bv a 
promissory note of the Directors of the Association, made by them 
as individuals. 


Both the said bank and the said directors were solicitous about the 
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payment of the said several indebtc lues es, and the said bank and the 
said directors were from time to time urging a reduction of the same 
by the curtailment of the said notes respectively. The defendant as 
secretarv-trea surer of the Association from time to time made sub- 
stitutions of the loans of the said Association in manner aforesaid, 
and made other collections on account of the Association, and in¬ 
stead of depositing in the said bank the amounts received by him 
through the substitution of the said loans and otherwise, used the 
amounts so received by him as cash in the drawer of the Association, 
and from and with the same met and paid demands of the stock¬ 
holders of the Association upon it made as aforesaid in manner fol¬ 
lowing: To a stockholder presenting his demand upon the Associ¬ 
ation the defendant gave the Association's check to the order of the 
demanding stockholder, who endorsed the same and returned it to 
the defendant, who thereupon cashed it and deposited it with the 
said bank, which received the same as a deposit of cash and at the 
same time cancelled the said deposit by charging the said check 
against the same. The foregoing matters were known to the officers 
and directors of the Association, and the practice of withholding 
receipts of the Association from deposit in the bank account of the 
Association was known to said officers and directors and was 
9b followed with their authority and consent. 

During the period covered by the indictment the aggre¬ 
gate of the checks thus cashed by the defendant and by him de¬ 
posited with the said bank exceeded the sum of $25,000. 

And further to maintain the issues on his part joined the defend¬ 
ant gave evidence tending to show that his accounts as Secretarv- 
treasurer of the Association as they appeared in the cash book of the 
Association were entered therein monthly and were monthly 
audited and certified by the finance and Auditing Committee of 


the Association. and that at the time of the auditing 


ami certification 


of the said accounts by the said Committee, throughout the perio I 
covered hv the indictment, all the books aforesaid of the Association 


were in 


its office and accessible to and available bv the said Com¬ 


mittee for the purpose of examining, auditing and certifying the 
said accounts of the defendant. 


Among the witnesses produced by the defendant, and by whom 


the evidence aforesaid was given. 


were a certain Donald Miller, a 


brother of the defendant, who had for a part of the time covered by 
the indictment been employed under the defendant at the office of the 
Association, and a certain Miss Krumpke, who. during the periods 
covered bv the indictment, and from thence until and during the 
trial of the defendant, had been in his personal employ. 

And there the defendant rested. 


Thereupon, in rebuttal, the Government gave evidence by certain 
of the officers and directors of the Association that thev never an- 
thorized or consented to defendant’s withholding the receipts of the 
Association from deposit in the Farmers and Mechanics 
97 Rank, and had no knowledge that he was so doing. 

Thereupon the Government offered to prove that during 
the period covered by said indictment the defendant received certain 
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cheeks and sums of money not mentioned in the indictment, which 
ere enteied nowhere m the cash-book nor otherwise accounted for 

Intrill"kf S , t | en,1 " , F '° ! ,rove »>"•,.»'? cash book did not contain the 
l! i f i" ."‘W’ m contradiction of the evidence adduced by 
the defendant, which tended to prove that the cash-book did in fac‘t 

shortaee “ ° f 01 reccipts ’ and 08 * en, hng to show a general 

To this offer counsel for the defendant objected, upon the ground 

Jr,- a> , l le sa,< * proffer tended to prove a general shortage 
«ould have been made a part of the Government’s case in chief- 
and that insofar as it tended to contradict testimony adduced by the 
e endant to the effect that the cash-book did contain entries of all re¬ 
ceipts, counsel for the defendant, further stated to the Court that thev 
did not and would not claim or contend that the said cash book did 
contain entries of all moneys received by defendant for said Asso¬ 
ciation Thereupon the Court ruled that the defendant would be 
bound by said statement of counsel, and excluded said evidence. 
The foregoing is the substance of all the evidence in the case 

• .V th /n up ? n ' -' e Gove .rnment requested the Court to give to the 
jury the following instructions:— 

1. The jury are instructed that they should look especially to the 

interest which the respective witnesses have in the ease or its 
results. V here the witness has a direct personal interest in 
the result of the case, the temptation is strong to color per¬ 
vert, or withhold the facts, and these things should be considered^ 
the jury in weighing the evidence of such witness, and in deter¬ 
mining how far or to what extent, if at all. it is worthv of credit. 

2. The jury are instructed that if they should find that any witness 
has knowingly made a false statement as to any material fact in the 
ca>e. they are at liberty to disregard his testimony entirely; and thev 
are further instructed that such testimony should be given only such 
weight as the jury think it entitled to, considered in the light of all 
the other evidence in the case. 

3 - The jury are instructed that should thev find that the defend¬ 
ant. at any time after January 1. 1907. converted to his own use the 
sums of money or any part thereof, set out in the various counts of 
the indictment, they should find him guilty. 

4. If the jury find from the evidence that it was the duty of the 
defendant to keep accurate records in the cash hook, admitted in evi¬ 
dence. of all moneys received by the association, and that he wilfully 
failed to do so. or fabricated the said records, then they should con¬ 
sider these facts, along with the other evidence in the ‘case, as tend¬ 
ing to prove that he did embezzle the moneys of the association, a» 
charged in the indictment. 

o. If the jury find from the evidence that the defendant repre¬ 
sented the record of receipts charged in the cash book, admitted in 
evidence, to be a true and accurate record of all funds re- 
99 ceived by the association, knowing that said book did not, in 
fact, contain a true and accurate account of all such receipts 
then they should consider this evidence, along with the other evi- 




JOHN BARTON MILLER VS. THE UNITED STATES. 


no 


denoe in the ease, as tending to prove him guilty of the charges set 
out in the indictment. 

6. If the jury are satisfied from the evidence that the defendant 
destroyed or concealed any books or records of the association, bear¬ 
ing upon the business transactions mentioned in the indictment, 
then they may assume, in the absence of explanation of such de¬ 
struction or concealment, that the books contained evidence of the 
defendant’s wrongdoing, and that they were destroyed by him to 
prevent their use as proof of such wrongdoing. 

To the granting of which instructions the defendant by his coun¬ 
sel objected upon the following grounds: 

As to the second, that there had appeared in the cose no witness to 
whom the same is applicable, that the granting of the same would 
indicate to the jury that in the opinion of the Court the testimony 
had disclosed such witness. 

As to the third, that it was too general and did not indicate to the 
jury tlie particulars in respect of which, or the manner in which 
the conversion therein referred to was supposed to have been effected. 

As to the fourth, that there was no evidence in the case making it 
applicable and it could be applicable only upon the assumption that 
the assumed failure of the defendant to keep the records therein 
mentioned, or that he fabricated the same, would leave it to the jury, 
and. in fact, invite the jury, to infer that the absence of any 

100 matters from the record referred to was due either to wilful¬ 
ness on the part of the defendant or his fabrication as assumed 

in the instruction. 

As to the fifth that there was no evidence to which it was applica¬ 
ble. and n> involving the assumption that the testimony showed that 
the defendant in fact represented the record of receipts charged in 
the cash book to be a true and accurate record, as in the instruction 
assumed. 

As to the sixth, that there was no evidence tending to show that 
the defendant destroyed or concealed any records or hooks, as therein 
assumed, and it left to the jury the inference that because there was 
evidence tending to show that the defendant was the custodian of the 
said books or records, and they had not been produced at the trial, he, 
therefore, destroyed or concealed tlie same, thereby, in effect, carry¬ 
ing to the jury a comment on the failure of the defendant to take 
the stand as a witness in his own behalf. 

And the Court refused the request of the Government as to the 
first and third of the said instructions, and granted the said request 
as to the second, fourth, fifth and sixth of the same, to the action of 
the Court in granting which the defendant, by his counsel, in each 
instance, duly excepted and the Court noted the same in its minutes. 

And thereupon the defendant requested the Court to give the jury 
twenty-six instructions, of which the first eighteen were that on the 
testimony the verdict of the jury should be not guilty on the first, 
second, fourth, fifth, sixth, eighth, tenth, twelfth, thirteenth 
fifteenth, seventeenth, nineteenth, twentieth, twenty-second. 

101 twenty-fourth, twenty-sixth, twenty-eight- and thirtieth counts 
of the indictment, respectively, and the remainder were as 


follows: 
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i9 K you find from the evidence that, at the time of receiving 
any of tlie moneys described m the several counts of the indictmenf 
t was the intention of the defendant, before and at the time of re-’ 

Driate^hp 6 { ? u * c tIle Paine for ,lis own purposes and to appro- 
anv 1 in th rnM i n ‘ e T IIS ° Wn T*’ you are instructe(1 that his offense, if 
ZL’iH i il i° 1 casc was lanen >b and not embezzlement, and, ac- 

of the fnd’ictment in'Ibis 8 " ilty r ° SpeC ‘ ° f an >' such count 

20. In order to find the defendant guilty on any count of the in- 

: >' 0 « d nust fin<1 <liat lie received the money, or some part 
oof, in such count mentioned and described and after the re 

;r nt an^Tn’pu.uiTf 

" U 01 v ent ’ ln ( act converted the same to his own use 

defendant” ^ucte,j I that if yon find from the evidence that the 
defendant, as Secretary-! reasurer of the First Co-Operative Build- 

nartof 00 '^ ° f Geor »»*""-«- I 1 - C., received the money or any 

voumac not , indietment mentioned and described 

>ou may not find him guilty of the conversion of the same to his own 

use, and, accordingly, the embezzlement thereof, unless vou further 

find from the evidence that he in fact converted he s^me to his own 

u-se; and from the mere fact that he received the same and theT 

• in<c o any explanation of the use to which the same was applied bv 

mn. you may not find that he converted the .s,u, e to his own u «e 

and accordingly, cannot find him guilty of the embezzlement of the 

10 ! <4™" a, “ ,h D e c Fi t s: 

so'associated bv cnaZZ'i , ° ^ ° f ennb,in 8 «>e members 

nr\'n i ii i i ^ upcr.itioii to invest (licir savings become thpir 

and to ol- by |,rovidin « <l>c purchase of real estate 

the d time ofMiTof'thrafi "'VT a "' ! ‘, hat the defendant was, at 

S SSKS 

Association. " ' e mone - vs or P ro P er t-V of the said 

oafto Y ;^hrSL!e h Vt c* t° SUf ?, cien ! eviden( “ e in “*e 

association known and calte 1 Tl r" . al ]s Cce<i unincorporated 
Association of Georgetown D C in h J- Building 

purporting to be de-cr bed or of the , indictment mentioned and 

to find that a, the ii."^W’ ‘° P ermit ^ 
them, alleged in tlm < iul ; n r * \ eU !i ° e °^ en?e *, or any of 
and, accordingly, that von A^ er ? , was sueJl f^ociation, 

bezzling any of the moneys of the <oid f efe ” (lant of em- 

the indictment or any count thereof allegeff^ 0 ^ ,c:S0clatl0n > as in 

Of any ofTlfrmg^^Xih^rin'^the^injlio, 0 ! 'P 

tST th ' £ S to g “ 
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use, and it will not sufiice for you merely to find that the de- 
103 fendant may have failed to account for other and different 
moneys of the Association named in the indictment received 
by him. 

25. The defendant is presumed to be innocent until proved guilty, 
and this presumption continues until overcome by testimony estab¬ 
lishing to your satisfaction, beyond any reasonable doubt, each and 
every essential of the charge against the defendant, as those essen¬ 
tials are defined and explained to you by the Court. 

2fi. On all the evidence in the case you should find the defendant 
not guilty on each of the counts of the indictment. 

And the Court granted the request of the defendant as to the 
twenty-fifth of the said instructions, and refused the said request 
as to each and every other of the said instructions, to which action 
of the Court in so refusing, the said request, in each instance, the 
defendant duly excepted, and the Court noted the same in its 
minutes. 

Thereupon counsel for the Government made the opening argu¬ 
ment to the jury on behalf of the Government, at the conclusion 
of which, and before counsel for the defendant addressed the jury, 
one of the counsel for the defendant stated as follows: 


“If you- Honor please, before counsel resumes his seat I wish 
to say that both my associate and I have listened very closely to this 
discussion, and in view of the 10th instruction which we requested 
and on which your Honor commented to us at the Bench. 1 ask 
counsel to state to the jury what the claim of the Government is as 
to the time at which it was the intent of the defendant, if 
104 he had any, to convert to his own use these various sums or 
any of them, or any part of them, named in the indictment,” 
to which counsel for the Government, who had made the said open¬ 
ing argument, replied as follows: 


“\\ e say this: \\ e cannot read the mind of the defendant at any 
and all times; but we say that this evidence shows that when this 
defendant got the proceeds of these loans he converted them to his 
own use, that he took them in his own mind from the Association, 
and, in fact, put them into his own pocket: and that when he did 
do so he did it intentionally. Mark you, Mr. Davis, we do not say 
and do not claim that in all instances the exact proceeds, the very 
money which was received from the bank from these checks, was the 
money which he took to himself. We claim that the amount of 
money represented by these checks, which were not entered or re¬ 
corded or charged against him, was the amount of money which he 
took from the Association, either as it was received in the bank, or 
later in the Association's office, from its till, or from anv other 
source through which it might have come.” 

Whereupon counsel for the defendant moved the Court as follows: 

In the light of this statement, if your Honor please, we now ask 
vour Honor to instmet the jury that on this indictment thev cannot 
find the defendant guilty of any of the matters charged therein— 
this upon the principle attempted to be stated in the 19th request 
for instruction, but the Court overruled the said motion and refused 
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to grant the same, to which action of the Court, counsel for the de- 

fendant then and there excepted, and the Court noted the 
ltt.) same in its minutes. 

And thereupon counsel for the defendant and the Gov¬ 
ernment respectively, further addressed the jury, and while counsel 
for the defendant was addressing the jury, the Court was further 

requested by such counsel, to give the following instruction to the 
jury: 

27you fin<1 f 1 rom . the evidence that, at the time of receiving 
any of the moneys described in the several counts of the indictment, 
it was tlie intention of the defendant, before and at the time of re¬ 
ceiving the same, not to account to the Building Association therefor 
but to use tlie same for his own purposes and to appropriate the 
same to his own use, and that, in pursuance of such intention and 
in carrying the same into effect, the defendant in fact wrongfully 
comerted to his own use, or fraudulently made way with or secreted 
the fame you are instructed that he can not be found guilty under 
the indictment of embezzling any such moneys, or any part thereof. 

But the Court refused to grant the said request and to give the 
said instruction to the jury to which action of the Court counsel for 

the defendant then and there excepted, and the Court noted the 
same in its minutes. 

And thereupon the arguments of counsel to the jury having been 
concluded, the Court charged the jury as follows: 1 * g 

;(iENTLEME.\ of THE Jiry: The indictment under which you are 
try ng the defendant counts upon the following section ‘of the 
Code under which we live here in the District of Columbia- 

in - •. , 834 ’ If any a l? en t. attorney, clerk, or servant of a 

pn\ ale person or copartnership, or any officer, attorney, agent 
e e , > or servant of any association or incorporated com¬ 
pany, shall wrongfully convert to his own use. or fraudulently take 
make way with or secrete, with intent to convert to his own use’ 
anything of value which shall come into his possession or under 
lus care by virtue of his employment or office, whether the thing 
o converted be the property of his master or employer, or that of 

any other person, copartnership, association, or corporation he shall 
be deemed guilty of embezzlement.” P ’ e snaU 

• kT hnt s 7!i°" ,,efines t,le orime There will be submitted to vou 
with TlH of e '(t <0U " ts . 1 " '{)? indictment; and I will furnish you 
!;{* /! • ^ 11G coll " te w hioh are submitted, to take with vou 
with the indictment. They are all in form alike charging the em 

bezzlement of moneys so that any one will serve’as a.^illustration- 

^nliaT parked iT wT-p 1 * draw yo " r attenti °n to the 

essential parts of it. \\ e will take the twenty-sixth inasmuch 
relates to the Copp matter, as to which special prominent 

minds' '' ° slnR : "' Rumeri( - You wi) l have that freshly in your 

furthe^pre^n^ : and JUr0rS aforePaid - u P on th eir oath aforesaid, do 
“That the said John Barton Miller, on the said seventeenth day 
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of April, in the year of our Lord one thousand nine hundred and 
eight, and at the District aforesaid, was an oilicer, agent and clerk 
of a certain unincorporated building association known as and called 
the First Co-operative Building Association of Georgetown, 1). C., 
that is to say, was in the employ of the said association as the 
107 Secretary-Treasurer thereof; and that on the day and year 
last aforesaid, and at the District aforesaid, the said John 
Barton Miller had in his possession and under his care nine hundred 
fifty-nine dollars and forty cents in money of the value of nine 
• -nine dollars and forty cents, of the money and prop¬ 
erty of the said association, which said nine hundred fifty-nine dol¬ 
lars and forty cents had come into such possession and under such 
care of the said John Barton Miller by virtue of the said employ¬ 
ment of the said John Barton Miller as last aforesaid; and that the 
said John Barton Miller, so having the said nine hundred fifty-nine 
^ t\ cent s, of the value last aforesaid, in his possession 
and under his care as last aforesaid, did then and there, and while 
he was such officer, agent and clerk as last aforesaid, wrongfully 
convert the same to his own use and fraudulently take, make awav 
with and secrete the same with intent to convert the same to his own 
u*e. and did thereby then and there embezzle the same: against the 
form of the statute in such case made and provided, and against the 
peace and government of the said United States.” 

“Suppose you were asking yourselves whether he could be con¬ 
victed under that count; \\ hat would it he necessary that vou should 
find established? The first, thing we notice is the date.' The date 
is not absolutely essential. If the embezzlement took place on 
another date than the 17th of April, but within the statute of limi¬ 
tations, that would make no difference. It is necessary, of course 
that the embezzlement should have been within the District* but 
no point has been made in regard to that, and I shall sav nothing 
further about it. 


108 “The next allegation is that he was an officer, agent and 

n i fi erk ' of a ^ Ce ^ a * n nn i n( ‘ or P ora ted association known as and 
called the I „v. Co-Operative Building Association of Georgetown 
so that it is necessary for you to find that there was such an Asso¬ 
ciation It is not claimed, it is not alleged, to have been an in¬ 
corporated association, but on the contrary, an unincorporated asso- 
ciation : so that it is a question of fact whether it was in existence 
times charged. 1 hat is one of the things to he shown bv the 
Government: and the Government has introduced evidence tend¬ 
ing to show that there was such an association being carried on and 
doing business and being recognized by people in the business world 
and by the witness who have testified here. If you find bevond 

a reasonable doubt that that Association was in existence at the times 
charged, that point is made out. 

itsTgent andTrl- 0n Tf')', Vhe,llCr ,’ t * rfMWrn thnt the defendant was 
< ge t and clerk. Tf ho was its secretary-treasurer, of course no 

claim is made but what that would constitute him the agent and 

hn VAViu A? T‘ ,a,IOn ' ‘1"‘* is P'i'lenee tending to show that 
he did hold and occupy that office. Then it states the matter in a 
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somewhat different form: “That is to say, was in the employ of the 
said Association as the Secretary - Treasurer thereof.” I say nothing 
lurther about that. “And that on the day and year last aforesaid”— 
a- • i,:re remarked, the exact day is not material—“and at the Di - 
trict aforesaid he had in his possession and under his care $959.40. 
oi the value of that sum, of the money and property of the Assoeia- 

ino tl ?i 1, f^ ie ^?y ernment P r °duces before you, to make out 
10J with other evidence the truth of that allegation, this check 

1 " *1, 7 A 0 d \ n . ni ‘ ^ land > signed by H. C. Espey, as treasurer, 

<lrawn on th e Columhm National Bank, and payable to the order of 
K. 1 . Mitchell, Secretary, the name of the Perpetual Building As¬ 
sociation appearing on the end of the check,—a check for $959 40 
“It is not necessary under any of these counts to prove the exact 
amount charged. If the Count were for the embezzlement of the 
check it would be necessary to prove that the check was of the exact 
< enommation stated in the count, because that would be a necessarv 
pert ol tlie description. But where the count is for the conversion 
of the money, it is not necessary to prove the amount exactlv a< 
charged. It would be enough to prove the embezzlement of the 

identified ^ ^ ° f th ° SUm? P rovided the transaction itself were 

“That check appears to be endorsed to the order of the First Co- 
Operative Building Association of Georgetown, R. T Mitchell Sec¬ 
retary, the payee of the check. Below that appears this endorse¬ 
ment: First Co-op. Bldg. Asshi (abbreviated) “of Georgetown 
b * V dk^i ,rton ^ lder ’ Sec, > r & Treas.” (abbreviated). S 

erhaps you can recall the evidence of the witnesses upon that 
^ubject. Mr. Copp s testimony is not fresh in my mind in all the 

v! e <U u A 1 18 d ° ld > tlew niore in your minds. You will remem- 
her whn he said about that ; about the payment of the expense, out- 

su e of thi> check: about this check representing the amount that 
was due to the Co-Operative Association, and what the other wit¬ 
nesses who spoke to that transaction said in that regard. You will 
take all that evidence into consideration, and say whether von 
are satisfied beyond a reasonable doubt that on or about that 
... . f,ate d '/ 1 receive the amount of money shown bv 

Pn nr h , P< r' “n 'n^ pan . 10 ,nto his hands as the funds of the 

Co-operative building Association, as the Secretary-Treasurer of that 

ment as such' |USt ** " “ pharRed here. an ‘ 1 b .v virtue of his employ- 

“Tf you find all that, the next charge is that so having this amount 
of money, this said money, in his possession and under his care as 
last aforesaid, he did then and there, and while he was such officer, 
wrongfully convert the same to his own use 

‘•Then there is this further allegation: “And fraudulently take 
make away with and wrote the same with intent to convert the 

ThoVtotT °"k" w 1 ?’ a ‘ v a ' hnihh ■•negation of embezzlement 
-The stativte which I read to you, you will notice, read in the alter¬ 
native This charces both things; and either one would constitute 
embezzlement. So it would be enough whether he then and there 
actually converted the same to his own use or whether he then and 
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there fraudulently took, made away with and secreted the same with 
intent to convert it to his own use. That is to avoid a legal techni¬ 
cality. 

V 

“Fnder either of those alternative definitions of embezzlement, did 
he then and there embezzle that money? The Government claims to 
have traced that money into his hands beyond any reasonable doubt 
as an officer of the Association, and claims that it was his duty in 
keeping the cash-book of the Association, if he was acting honestly, 
to enter it upon that page. This was April 17th, about the middle of 
the month. The claim is that that being a complete settle- 

111 ment of the loan, under all the evidence in the case it would 
go into the settlement column; and that in this case no mat¬ 
ter what the series was to which it was chargeable, it certainly should 
he found in some series of that month, and would, if the defendant 
were acting honestly with it. The Government points to the column 
of settlements, for that month, and asks you to observe that there is 

. . ^ 1 liait f any loan whatever during that month. If 

that is substantiated bv the evidence, it is for you to say. it i* a 
question of fact for you. whether you are satisfied beyond a 
reasonable doubt that the defendant did convert that money to his 
own use, or did secrete it, etc., fraudulently intending to convert it 
to his own use. 

^ “There is one instruction which I was requested on the part of the 
Government to give you, which bears so closely upon that situation, 
or the situation claimed to exist by the Government, that perhaps I 
ought to read it to you in this connection. It is the fourth. T con¬ 
sider it a sound proposition of law, and am willing to give it to you 
in this language: 

“If the jury find from the evidence that it was the duty of the de¬ 
fendant to keep accurate records in the cash-book admitted in evi¬ 
dence of.all moneys received by the association, and that lie wilfullv 
failed to do so. or fabricated the said records, then they should con¬ 
sider these facts, along with the other evidence in the case, as tending 
to prove that lie did embezzle the moneys of the association, as 
charged in the indictment.” 

These various matters of fact in this count which I have read 
over to you are all essentials of the crime charged. Tt is neces- 

112 sary that they should all he found established bevond a 
reasonable doubt. T want you to distinguish carefullv be¬ 
tween the requirement of the law that the essentials of the charge 
must all be established beyond a reasonable doubt, and the idea that 
every fact or claimed fact in the case must be established bevond a 
reasonable doubt. The latter idea is not correct. You may believe 
from the evidence that certain facts existed, although not being con¬ 
vinced of them beyond a reasonable doubt; but if you believe"from 
the evidence that thev did exist, those facts may be used as evidence 
to prove the essential facts of the crime. But the essential facts must 
he established beyond a reasonable doubt. 

“That* will be made clearer by an illustration. As you have 
learned from the argument, the Government relies quite stronglv 
upon the (laim that the defendant has secreted or destroyed the 
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books of the Association. That is not a part of the charge against 
him. That is not one of the facts that must be proved beyond a 
reasonable doubt, because he is not on trial for it. It is if it is 
proved, one of the facts which you have a right to use in determin¬ 
ing the question of his guilt of the crime charged; so that it is not 
necessary that you should be convinced bevond a reasonable doubt 
that he secreted or destroyed the books, in order to use that fact as a 
piece of evidence bearing on the question of his guilt. You would 

have a right to use that fact if you believe from all the evidence that 
it existed. 

I h * ve this one count merely bv way of illustration and 

because the evidence happens to be a* little fresher in mv 
lid mind, from the argument just made. But the other counts 
are to be treated in the same way in all particulars. The 
same essential facts are charged in each one of them, and as to each 
one they must all be proven. Suppose there were only one count 
upon which you were entirely satisfied beyond any reasonable doubt 
of the guilt of the defendant; then you should return a verdict of 
guilty upon that count, although you were obliged to return a ver 
diet of not guilty upon every other count. On the other hand if 
as you go through these counts and consider the evidence among 
yourselves vou should be satisfied in the case of count after count 
that the defendant was guilty, you would have no right to find him 
guilty on the other counts because you found him guilty on some 
It is absolutely necessary that you should deal with these‘counts one 
by one And for your assistance in the matter T have had a list 
made of the counts which are to be submitted to you. It is simply a 
typewritten list, starting with the case of Henry'and Martha Riley, 
simply so that you may remember what transaction that count re¬ 
ntes to. Second, the count relating to the William W. Burch mat- 
ter, etc., so that you may refresh your recollection as to the matters 
of fnet stated in regard to it It is nothing whatever except a memo¬ 
randum for the purpose of identifying the counts. And when you 
comein with your verdict I si,all ask you separately as to each count 
whether you find the defendant guilty or not guilty. And vou 
ught to take these counts up separately when you go out, and go 
over the evidence relating to each one by itself 

1 "° o f ™ U Y h . a , t€ y er t0 , find with any proposition of law 

that has been laid down by counsel of either side. If I had 

^r£ h,n M\ at 1 l h0Usht was wron <! in th eir statements 

to it it lliptlm! "n'!i' hav ® been m .v/hitv to have called attention 
to it at the time and have it corrected. The argument of the case 

b . aa baen on > e « a ' hues throughout. This is saying nothing about 
the argument as to the facts, or the emphasis that is given to one 

nf°la 0S!|tl Ti ° f aw ° r a i 10, h er - hut refers merely to the strict matter 
The presumption, of course, in every criminal ca.se is that 
the defendant is innocent; and I give you the charge upon that s„b 
' a l an 5 ua K e .elected by the defendant’s counsel : 

Inc defendant is presumed to be innocent until proved guilty 
and this presumption continues until overcome bv testimonv^tab 
lish.ng to your satisfaction, beyond any reasonable doubt each .and 
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even' essential of the charge again, t the defendant, as those essen¬ 
tials are defined and explained to you by the Court.” 

“The fifth request submitted by the Government 1 will read to 
you, and 1 approve it: 

“If the jury find from the evidence that the defendant represented 
the record of receipts charged in the cadi book, admitted in evidence, 
to be a true and accurate record of all funds received by the associ¬ 
ation, knowing that said book did not, in fact, contain a true and 
accurate account of all such receipts, then they should consider this 
evidence along with the other evidence in the case, as tending to 
prove him guilty of the charges set out in the indictment.” 

“The sixth request: 


“If the jury are satisfied from the 


evidence that the defendant de- 


stroved or concealed anv books or records 


of the association. 


115 bearing upon the business transactions mentioned in the in¬ 


dictment, then they may assume, in the absence of explana¬ 
tion of such destruction or concealment, that the books contained 
evidence of the defendants wrongdoing, and that they were de- 
stroved by him to prevent their n.-e as proof of such wrongdoing.” 

“One other request 1 will give you in the language asked for—the 
second: 


** I he jury are instructed that it they should find that any witness 
has knowingly made a false statement as to any material fact in the 
case, they are at liberty to disregard his testimony entirely; and they 
are further instructed that such testimony should be given only such 
weight as the jury think it entitled to. considered in the light of 
all the other evidence in the case.” 


“You are not to infer from my granting of that request that I have 
any opinion one way or the other as to whether any witness has 
knowingly testified falsely to any point. That is entirely outside 
of my province. It is a sound proposition of law. and it is for you 
to say whether any witness in the ca>e lias knowingly misstated any 
fact. Of course the foundation of that rule of law is perfectly evi¬ 
dent. If a witness ha< knowingly and intentionally misstatedupon 
the stand, and it is shown that he does not regard his oath, and that 
consequently, you cannot rely upon his word, you have a right if you 
think best to disregard all his testimony except as it is corroborated 
bv other evidence in the case. But that is all for you to say. 

“Now as to the witnesses: ^ on arc the judges of *he witnesses, 
as you well understand. It is for you to say which ones 
116 you will believe, and how far you will believe them. You 
ought to consider, with respect to every witness, what his re¬ 
lation to the case is: whether he has any interest in it, pecuniary or 
of any other character, that would be liable to affect his testimony. 
That rule applies to all the witnesses in the case if they have any in¬ 
terest of any sort in the case, whether that interest may be bv way of 
relationship to a party or by way of relationship to the subject-mat¬ 
ter. Tf a witness were in such a position that be had an interest to 
clear him-elf in any way or make his own conduct anpcar proper, 
that would be for you to consider. T think all tbo^e considerations 
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ther 1 * 1 naturally occur to you > an<1 1 wil1 fo,low * e subject no fur- 

The presumption of innocence means that where facts are brought 
before you by the evidence, and they are susceptible of two con¬ 
structions -one an innocent one and one a guiltv one—vou ought 
always to adopt the innocent one. Wherever facts can be explained 
on a theory of innocence, that is the theory to adopt, of course. It 
is only when the facts shown are not reasonably consistent with anv 
eon of innocence that the presumption of innocence is overcome, 
bo that when you come to take up these counts, if as to any of them 

^n U *u n ^ r ^ ain * a i rea,cona ble doubt upon all the evidence as to whether 
all the essentials of the crime charged in the particular count have 
been established, it will not only be your dutv. but I am sure vour 
pleasure, to find a verdict of not guiltv upon that count. If as to 
any of the counts there is no reasonable explanation of the facts 
shown before you except that the defendant is guilty as to the offence 
charged in that count, you will not hesitate for a moment, of 
117 course, to find the defendant guilty. 

The offence of embezzlement, as has been said, is one of 
statutory creation: and it is one that varies so much in the implication 
of guilt involved that the legislature has left very wide discretion as 
to t e punishment that can be inflicted. There are cases of embez¬ 
zlement that are merely technical, and there are others that are very 
grave: so that I advise you not to feel embarrassed at all bv any con¬ 
sideration of the consequences, but to leave that matter entirely where 
it belongs under the law. You have only to find whether the facts 

ar . e rria< ^ e ou t ’ *jnd sometimes when a case comes to sentence, 
the Court is able to receive light upon the question of motive and cir 
cumstances, and matters affecting the question of sentence, which 
could not be introduced before a jury upon the question of guilt at 
all. bo it is a great mistake for the jury to labor under anv em¬ 
barrassment by reason of what they mav imagine a sentence may be 
I refer to this only because the matter of the penitentiary has been 
so frequently referred to in the arguments. The statute does not re¬ 
quire a defendant convicted of embezzlement to be sent to the peni- 
tentiarv at all. He may be sent there, or he may be fined, or he mav 
be lined and sent there; showing, as I said a moment ago. the great 
scope of the punishment, depending on the circumstances as tiiev 
mav be shown to the Court, in addition to what has appeared before 
the .iury. 

“I ought, of course, to say a word to you about the matter of intent 
That is an essential of the crime. It is set forth in the count itself, 
the language being; “wrongfully convert the same to his own 
118 use, and fraudulently, take, make away with and secrete the 
same, with intent to convert the same to his own use.” A 
man cannot commit embezzlement by accident, by any innocent 
means. It is a guilty act. It is necessary that you should find in 
order to convict the defendant, that he did it wrongfully and inten¬ 
tionally intending to misappropriate the funds. That last state¬ 
ment. will serve to mark the distinction that was brought to your at¬ 
tention in the argument, between a mere loss of money, a mere fail- 
9—2264a 
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ure to keep track of it. or to keep an account of it and the wrongful 
and fraudulent conversion of it. 

“Gentlemen. T think I probably could not be of any use to you by 
extending this charge any further. I am aware that it is a difficult 
ca«e for a jury to carry in mind, because the evidence is of a nature 
to make it difficult for any one to carry. But I hope you have sue* 
ceeded in keeping in mind the principal points with reference to 
these various transactions, and that vou will be able to roach a verdict 
as.to each of the counts.” 

And thereupon the defendant, bv his counsel, repeated and asked 
to have noted each and every exception taken and noted by such coun¬ 
sel during the course of the trial down to the Court’s charge to the 
jury, and objected to the said charge to the iurv as follows: 

1. As to so much of the said charge as dealt with the absence of 
evidence of nnv receints appearing in the cash-book, as being in con¬ 
flict with the r>ror»o-ition of law submitted in the defendant’s twentv- 
first request for instruction. 

2. To so much of the said charge as dealt with the question 

119 of punishment and the possible sentence in case of a convic¬ 
tion of the defendant. 

Each of which said exceptions was noted by the Court* in its min¬ 
utes. 

All the foregoing proceedings were had and excentions taken and 
noted before the iurv retired to eonsider of its verdict. 

And the defendant pravs the Court to sign this, bis bill of excep¬ 
tions. to have the some force and effect as to each of the said excep¬ 
tions. as though the same was set forth in a senarate bill of excep¬ 
tion. which is granted, and accordinglv the Court sign® this, the de¬ 
fendant's bill of exceptions, to have the force and effect aforesaid, 
now for then this 10th day of December. 1910. 

WENDELL P. STAFFORD, Justice. 

Designation for Decord on Appeal. 

Filed December 10, 1910. 

* * * * * * * 

To the Clerk of said Court: 

We hereby designate the following for the transcript of record on 
the appeal in the above-entitled cause: 

1. Indictment. 

2. Plea. 

3. All the proceedings in impanelling the jury of May 31st, June 

1st, June 2d, and June 3d, 1910. 

120 4. Verdict. 

5. Judgment and sentence. 

6. Memorandum of deposit for costs on appeal. 

7. Bill of exceptions. 

8. This designation. HENRY E. DAVIS, 

JOHN E. LASKEY, 
Attorneys for Defendant. 
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December 1910.^ ° f ^ foregoi,l!i acknowledged this 10th day of 

CLARENCE R. WILSON. 

Attorney for the United States. 

Memorandum. 

December 19th, 1910.—-Time in which to file Transcript of Rec- 
an 15th' e i9ii' t ° f Appea S further extended to and including Janu- 
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Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss.‘ 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hercliy certify the foregoing pages numbered from 1 to 
1-9, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is made 

S'.'f ' tr ;' n ^ , pt n. cause No. 26833, Criminal, wherein the 
Tmted States is Plaintiff and John Rarton Miller is Defendant as 
c same remains upon the files and of record in said Court. 

, ' est, . n ?°ny whereof, T hereunto subscribe mv name and affix the 
scad of said Court, at the City of Washington, in said District, this 
10th day of January, 1911. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

99 ?, ndor r Se , d °„ cover: District of Columbia Supreme Court. No. 
2204. John Barton Miller, appellant, vs. The United States. Court 

Hodgesclerk 1StnCt ^ ounl>la ' Filed Jan. 13, 1911. Henry W. 
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JANUARY TERM, 1911 . 


No. 2264 . 


JOHN BARTON MILLER, Appellant, 

V8. 

THE UNITED STATES. 


BRIEF IN BEHALF OF APPELLANT. 


I. 

Statement of the Case. 

This is an appeal from the Supreme Court of the District 
of Columbia. The appellant (hereinafter for convenience 
called the defendant) was tried in said Supreme Court upon 
an indictment charging embezzlement, convicted on two 

counts thereof, and sentenced to twenty years in the peni¬ 
tentiary. 

The indictment, which is No. 26833, contains thirty-four 
counts (R., 1-25), of which the thirtv-first, thirty-second 
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thirty-third, and thirtv-fourtli were l>v the court withdrawn 
from the consideration of the jury (R., 31). 

In the remaining thirty counts there are twelve pairs of 
counts, one of each pair charging embezzlement of a cheek, 
and the other of the money realized on said check. The 
Government elected as to said paired counts to rely on those 
charging embezzlement of the money, and accordingly the 
ease was submitted to the jury on the first, second, fourth, 
fifth, sixth, eighth, tenth, twelfth, thirteenth, fifteenth, seven¬ 
teenth. nineteenth, twentieth, twenty-second, twenty-fourth, 
twenty-sixth, twenty-eighth, and thirtieth counts (R.. 31). 

The jury returned a verdict of not guilty as to each of 
said counts except the twenty-sixth and the twenty-eighth, 
as to which said two counts their verdict was guilty (R., 32 ). 

The twenty-sixth count (R., 19) charged the embezzle¬ 
ment of $959.43 and the twenty-eighth (R., 20, 21) of 
$780.42 : the essential averments of said counts being that the 
defendant was an otlieer. agent, and clerk, to wit. the secre- 
tarv-treasurer of the First Go-operative Ruilding Association 
of Georgetown. 1 >. <\. an-incorporated associattion, and that 
while such, in, to wit. the month of April. 1908, there came 
into his hands the said sums of money, which he converted 
to his own use and thereby embezzled. 


The case came on for trial on the 31st dav of May, 1910 
t R.. 2(»). After the peremptory challenges of the Govern¬ 
ment and the defendant were exhausted, a jury was selected 
and sworn, five of the members thereof being members of 
the regular panel in attendance upon said court for the April 
term and seven being talesmen summoned to take the places 
of the jurors on said regular panel excused or challenged. Af¬ 
ter the swearing of said jury the members of said regular 
panel other than the five aforesaid were finally discharged and 
excused from further attendance upon the court (R., 34). 
Thereafter it was discovered that one of the jurors, Ditzler 
by name, sworn to try the case was disqualified under the 
statute, in that he could not read (R., 35). 
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Thereupon the court inquired of counsel for the Govern¬ 
ment and for the defendant whether said juror ought to be 
discharged, and both of said counsel said that he ought, and 
he was discharged from the jury (R., 35). Thereupon coun¬ 
sel tor the Government moved that the remaining eleven 
jurors of said panel be discharged, and that the jury of said 
• pril term be impaneled in the regular manner prescribed 

?. a " ? t0 defendant objected, on the ground that 

all but five members of the regular panel in attendance at 
t o said term of the court having been excused and dis¬ 
charged from service, the five remaining could not be used 
as a nucleus for the formation of a new jury, but consented 
I nit the court should proceed to complete the panel with the 
( °' en remaining jurors, restoring 'and allowing to the de- 
fondant, one peremptory challenge exercised bv him after the 
qualifying of the said Ditzler as a juror, objecting, however, 
to the court’s restoring and allowing to the Government the 
peremptory challenge exercised by it after the qualifying of 
t ic said Ditzler (R., 35). The court overruled the defend- 
ant’s said objection, discharged the said jurv, had the names 
"f fifty additional persons drawn from the jury box and said 
persons summoned, and proceeded to fill the panel of said 
\prd term from the persons so summoned, using said five 
members of said panel as a nucleus; and the said panel when 
so completed was tendered to the defendant and the members 
thereof were severally and duly sworn and examined on their 
I on due, and of their number sundry were excused, chal¬ 
lenged, and discharged, so that the number thereof remain¬ 
ing in the box was reduced to eleven, and thereupon the 
court directed talesmen to be summoned, one at a time, to 
the number of fifteen, whose names were not drawn from 
said jury box, and the said talesmen being respectively ex¬ 
amined on their eoir dire, there were of them found quali¬ 
fied, after the defendant had exhausted his right of peremp¬ 
tory challenge, and accepted by the court as jurors in th ; - 
ease a sufficient number to bring the number of jurors sitting 
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in the box up to twelve. In each instance of the acceptance by 
the court of such of said fifteen persons as were accepted the 
defendant objected upon the "round already stated and upon 
the additional ground that there being no regular panel of 
jurymen for the pending term, there could be no one sum¬ 
moned as a talesman for service on the jury in said court 
at said term; but the court in each instance overruled the 
defendant’s said objection, and the jury so constituted was 
sworn to try the case and tried the same (R., 36, 37). 

Whereupon the Government gave evidence tending to prove 
that the First Co-operative Building Association of George¬ 
town. D. C. (hereinafter for convenience called the Associa¬ 
tion), which had been in operation in the District of Colum¬ 
bia from 1882 to and including the month of July, 1908. 
was a voluntary unincorporated association of individuals 
whose object was to enable its members by co-operation to 
invest their savings and to become their own landlords by 
providing funds for the purchase of real estate and to make 
improvements thereon (R., 38, 39) ; that the funds of the 
Association were derived primarily from the sale of its stock, 
and were loaned out upon a plan yielding profits, which 
profits, after the payment of running expenses, were dis¬ 
tributed among the stockholders (R., 47, 48); that all the 
officers of the Association, including the secretary-treasurer, 
were stockholders therein (R., 39, 47), and the defendant 
through all the times mentioned in the indictment was sec¬ 
retary-treasurer of the Association (R., 49) ; that the funds 
of the Association were advanced to its stockholders, upon 
application, upon real-estate security and paid for and re¬ 
turned in monthly installments; that it was the dutv of the 
defendant, who was intrusted with and assumed the general 
management of the business of the Association, to receive 
all funds paid into the Association, and successive resolu¬ 
tions of its board of directors, of which the defendant well 
knew, designated the Farmers and Mechanics National Bank 
of Georgetown, D. C., as the depository of all of its funds 
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(R., 48, 49); that it was the duty of the defendant to keep 
proper books, including a cash book, on the right or credit 
. ide of which should have been entered all disbursements 
and on the left or debit side monthly totals of all moneys 
received, apportioned in separate columns, in respect of each 
scries of stock, showing moneys paid on account of dues, 
interest, principal, or in full settlement of a loan (R„ 48. 
49); that because in the early part of 1907 the demands of 
withdrawing stockholders exceeded the receipts of the Asso¬ 
ciation, a plan was devised with the other building associa¬ 
tions of said District of taking over its loans and thus pro¬ 
viding it with funds with which to meet the demands of its 
withdraw ing stockholdersj that pursuant to said plan many 
of the loans of the Association, aggregating $70,000. were 
taken over by other associations between June, 1907, and 
June, 1908, and in each case the defendant had personal 
charge (R., 50, 51) ; that among the loans so transferred 
were those of a certain Copp and a certain Blackman, to 
winch said twenty-sixth and twenty-eighth counts of the 
indictment relate; that in April, 1908, said Copp, who had 
a loan with the Association, received from the defendant a 
letter to the effect that it was desired to transfer his loan to 
another association; and, he assenting thereto, said loan was 
transferred, and on the 17th of April. 1908, a check for 
$959.40 was indorsed to and delivered to the defendant and 
the cash therefor collected by him from the bank on which 
said check was drawn (R., 51, 52); that the books of said 
Farmers and Mechanics Bank did not show a deposit of a 
sum of $959.40 for the account of the Association nor was 
there any entry or record of the receipt bv the defendant of 
such sum in the cash book of the Association (R., 52); that 
in the Blackman case the facts, mutatis mutandis , were simi¬ 
lar (R., 52); that at its office the Association had a safe in 
which were kept its valuable papers and books, which said 
books were at the close of each business day placed therein 
and the safe locked, and its combination was known onlv to 
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the defendant (R., 49); and that in July, 1908, upon pro¬ 
ceedings duly had in said Supreme Court, a receiver was 
appointed for said Association, who, upon taking possession 
of its assets and effects, failed to obtain or discover anv of its 
valuable books or papers other than the cash book which was 
introduced in evidence (R., 52, 53). 

At the conclusion of the Government’s case the defendant 
prayed the court to direct the jury to return a verdict of not 
guilty, upon the grounds, among others, that the evidence 
dixdosed the Association to be a partnership, and embezzle¬ 
ment could not be predicated of the conduct of one partner 
in respect to its joint fund: that there was no evidence of 
conversion by the defendant of the funds supposed by the 
evidence to be traced to his hands, and that as outlined in the 
Government’s opening to the jury (Rec.. 37-38) and the 
discussions to the court the contention of the Government 
was that the defendant conceived the idea of an exchange of 
loans for the very purpose of procuring the money that 
would come from such loans and converting it to his own 
use. and that it was his purpose and intent in getting the 
moneys through the substituted loans to put said moneys in 
his own pocket and convert them to his own use, which 
would make his offense, if any, larcenv and not embezzle- 
ment (R., 53). 

The defendant offered evidence tending to prove that be¬ 
fore and during the time< mentioned in the indictment the 
Association was indebted to the Farmers and Mechanics 
National Bank on its promissory note in the sum of $27,- 
000.00 and in the further sum of $10,000.00 on the note of 
its directors, made by them as individuals; that said bank 
and said directors from time to time urged a curtailment of 
said notes; that the defendant as secret ary-treasurer of the 
Association made substitutions of loans and other collections 
on account of said Association, and instead of depositing in 
said bank said funds used the amounts so received by him 
as cash in the drawer of the Association, and therewith met 




and paid demands of the stockholders upon it by giving a 
stockholder presenting a demand the Association’s check to 
the ordei of the demanding stockholder, who indorsed the 
same and returned it to the defendant, who thereupon cashed 
it, and deposited it with said hank, which received the same 
as a deposit of cash, and at the same time canceled the said 
deposit by charging the said cheek against the same; that 
this method and practice of withholding receipts of the As¬ 
sociation from deposit in the bank was known to its officers 
and directors and was followed with their authority and con¬ 
sent; and that during the period covered by the indictment 
the aggregate of the checks thus cashed by the defendant 
and by him deposited with the bank exceeded the sum of 
$25,000.00 (R., 53, 54). 

The defendant further gave evidence tending to prove 
that his accounts as secretary-treasurer of the Association as 
they appeared in its cash book were entered therein monthly 
and were monthly audited and certified by the finance and 
auditing committee of the Association and at the times of 
such audits and certifications, throughout the period covered 
by the indictment all the books of the Association were in its 
office and accessible to and available by said committee for 
the purpose of examining, auditing and certifying the said 
accounts of the defendant (R., 54). 

In rebuttal the Government gave evidence by certain of 
the officers and directors of the Association that said officers 
ue\er authorized or consented to the defendant’s withhold¬ 
ing the receipts of the Association from deposit in the 
Farmers and Mechanics Bank and had no knowledge that 
he was so doing (R., 54). 


Among the prayers granted on behalf of the Government 
the sixth (R., 56) was to the effect that if the jury were 
satisfied from the evidence the defendant destroyed or con¬ 
cealed any books or records of the Association bearing upon 
the transactions mentioned in the indictment they might as¬ 
sume in the absence of explanation of such destruction or 
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concealment that the books contained evidence of the de¬ 
fendant’s wrong-doing and were destroyed in time to prevent 
their use as proof. 

To the granting of this prayer the defendant objected on 
the ground that there was no evidence tending to show that 
the defendant destroyed or concealed any records or books, 
as therein assumed, and it left to the jury the inference that 
because there was evidence tending to show that the defend¬ 
ant was the custodian of said books or records and they had 
not been produced at the trial, he therefore destroyed or con¬ 
cealed the same, thereby in effect carrying to the jury a com¬ 
ment on the failure of the defendant to take the stand as a 
witness in his own behalf (K., 56). 

The defendant first requested the court to give to the jury 
twenty-six instructions, of which the first eighteen were that 
as to each of the eighteen counts left to the jury their verdict 
should be not guilty (R., 56), the sixteenth and seventeenth 
of said instructions applying respectively to said twenty-sixth 
and twenty-eighth counts of the indictment. 

The nineteenth and twentieth (R., 57) were to the effect 
that if the jury found from the evidence that the defendant 
lormed the intention of converting any of the moneys re¬ 
ceived by him before or at the time of its receipt he could 
not be convicted under the indictment, as his offense, if any, 
wits larceny and not embezzlement. 

The twenty-first (R., 57) was to the effect that the jury 
could not find the defendant guilty of converting the money 
of the Association to his own use from the mere fact that he 
received it and the absence of any explanation of the use to 
which the same was applied by him. 

The twenty-second (R., 57) was to the effect that if the 
jury found from the evidence facts making the Association 
a partnership and the defendant was a member thereof, he 
could not be convicted of embezzlement. 

The twenty-third (R., 57) was directed to the claimed in- 




sufficiency of the evidence to establish the existence of the 
Association. 

The twenty-fourth (R., 57, 58) was directed to the neces¬ 
sity of proof of conversion. 

The twenty-fifth (R., 58) was as to the presumption of 
innocence. 

The twenty-sixth (R., 58) was a direction to the jury on 
all the evidence to find the defendant not guilty on each 
count of the indictment. 

The court granted said twenty-fifth instruction but re¬ 
fused all the others (R., 58). 

After counsel who opened the argument to the jury for 
the Government had concluded, but before he resumed his 
seat, he was asked by one of the counsel for the defendant to 
state the claim of the Government as to the time at which 
it was the intent of the defendant, if he had any, to convert 
to his own use the various sums or any of them named in 
the indictment, to which he replied that the evidence showed 
that when the defendant got the proceeds of these loans he 
converted them to his own use, that he took them in his own 
mind from the Association and put them into his own 
pocket. Thereupon counsel for the defendant asked the 
couit in the light of said statement to instruct the jury to 
find the defendant not guilty of embezzlement, which the 
court refused to do. Counsel for the defendant and the Gov¬ 
ernment then further addressed the jury and while counsel 
for the defendant was addressing the jury the court was re¬ 
quested by such counsel to give the twenty-seventh instruc¬ 
tion to the effect that if the defendant before and at the time 
of the receipt of any of the moneys described in the indict¬ 
ment intended to convert the .same and did so pursuant to 
such intention, his offense was larceny and not embezzle¬ 
ment, but the court declined to grant the same (R., 58. 59). 

After the argument of counsel the court charged the jury 
and in the course of his charge told the jury that they should 
not feel embarrassed by any consideration of the 

2-K 


conse- 




10 


quences, as sometimes when a case comes to sentence the 
court is able to receive light upon the question of motive and 
circumstances and matters affecting the question of sentence, 
which could not be introduced before a jury upon the ques¬ 
tion of guilt, and the punishment of a defendant convicted 
of embezzlement was not necessarily imprisonment in the 
penitentiary, though he might be sent there, the scop of his 
sentence depending on the circumstances as they might be 
shown to the court in addition to what had appeared before 
the jury. 


Assignments of Error. 


The court below erred as follows: 

1. In discharging the jury originally impanelled and 

sworn to trv the defendant. 

«/ 

2. In using the five members of the regular panel of the 
April term remaining after the final discharge of the other 
members of said panel as a nucleus for the formation of a 
new jury. 

3. In drawing from the jury box the names of and sum¬ 
moning fifty persons to make up the regular panel of said 
April term after the final discharge of all but five of the 
members of said panel. 

4. In directing the summoning of talesmen to fill vacancies 
on the jury formed around the five members of the regular 
panel of the April term. 

5. In holding that a jury made up after the final dis¬ 
charge of all but five of the members of the regular panel of 
the April term, of said five members of the regular panel 
and of such as were accepted from the fifty persons whose 
names were drawn from the jury box and who were sum¬ 
moned to complete the panel with said five members as a 
nucleus, and of talesmen called to fill the vacancies on said 
jury after the fifty persons so summoned had been excused 




challenged or discharged, was a competent and lawful jury 
to try the defendant. 

6. In declining at the conclusion of the Government’s case 
in chief to direct the jury to return a verdict for the defend¬ 
ant on the ground that the Association was a partnership and 
the defendant as a partner could not be guilty of the em¬ 
bezzlement of the partnership funds. 

7. In declining at the conclusion of the Government’s case 
in chief to direct the jury to return a verdict for the defend¬ 
ant on the ground that there was no evidence of the conver¬ 
sion by the defendant of any funds of the Association. 

8. In declining at the conclusion of the Government’s case 
m chief to direct the jury to return a verdict for the defend¬ 
ant on the ground that it was the contention of the Govern¬ 
ment that it was the purpose and intent of the defendant in 
getting the funds of the Association to convert them to his 
o\wi use, the effect of such contention being to make the 
defendant guilty, if at all, of larceny and not embezzlement. 

‘.1. In granting the Government’s sixth prayer. 

10. In refusing to grant the defendant’s sixteenth prayer. 

11. In refusing to grant the defendant’s seventeenth 
prayer. 

12. In refusing to grant the defendant’s nineteenth 
prayer. 

13. In refusing to grant the defendant’s twentieth prayer. 

14. In refusing to grant the defendant’s twenty-first 
prayer. 

15. In refusing to grant the defendant’s twenty-second 
prayer. 

16. In refusing to grant the defendant’s twenty-fourth 
prayer. 

17. In refusing to grant the defendant’s twenty-sixth 
prayer. 

18. In refusing to grant the defendant’s twenty-seventh 
prayer. 

19. In charging the jury as to the absence of evidence of 
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receipts appearing on the cash book of the Association in 
conflict with the defendant’s twenty-first prayer. 

20. In charging the jury upon the question of punishment 
and the possible sentence in case of conviction. 


ARGUMENT. 

In the discussion of the case the assignments of error may 
be conveniently grouped as follows: 

1. It was error to require the defendant to go to trial before 
a jury made up in the manner in which the jury in this 
case was made up. This is covered by the first five assign¬ 
ments of error. 

2. It was error to hold that if the Association was in law 
a partnership and the defendant a member thereof he could 
be guilty of embezzling its joint funds. This is covered by 
the sixth, tenth, eleventh, fifteenth, and seventeenth assign¬ 
ments of error. 

3. It was error to hold that a conversion of the funds of 
the Association could be inferred from the fact of the receipt 
of such funds without explanation of the disposition thereof. 
This is covered by the seventh, tenth, eleventh, fourteenth, 
sixteenth, seventeenth, and nineteenth assignments of error. 

4. It was error not to hold that if the defendant formed 
the intention of converting the funds of the Association be¬ 
fore or at the time of the receipt of such funds and con¬ 
verted the same pursuant to such intention he was not guiltv 
of embezzlement. This is covered by the eighth, tenth, 
eleventh, twelfth, thirteenth, seventeenth, and eighteenth as¬ 
signments of error. 

5. It was error to hold that there was evidence in the case 
tending to show that the defendant destroyed or concealed 
anv records or books of the Association. This is covered bv 
the ninth assignment of error. 




6. It was error to charge the jury upon the question of 
punishment and the possible sentence in case of conviction, 
ns is covered by the twentieth assignment of error. 


1. The court erred in the constitution of the trial jury. 

Prior to July 15, 1889, the drawing, summoning, and 
impaneling of jurors in the District of Columbia was gov- 
erned by sections 851 to 875, R. S. D. C. According to the 
provisions of these sections the officers or persons to make 
the lists of jurors for service in the Supreme Court of the 
District of Columbia were designated by that court by order 
m general term, and the names on the lists, when selected, 
were written on separate and similar pieces of paper, so 
folded or rolled up that the names could not be seen, and 
placed in the box provided for that purpose. The box being 
sealed, and after being thoroughly shaken, was delivered to 
the clerk of the court for safe-keeping (secs. 851-854). 

At least ten days before the commencement of each term 
held as a circuit or criminal court, the clerk publicly broke 
the seal of the jury-box and proceeded to draw therefrom 
the names of so many persons as were required. If the 
jury were intended for service in the criminal court, the 
twenty-three persons whose names were first drawn consti¬ 
tuted the grand jury and the twenty-six persons whose names 
were next drawn constituted the petit jury for the term 
(secs. 855-856). 

If any person whose name was drawn was dead or had 
removed from the District, or was otherwise disabled from 
serving as a juror, the clerk drew from the box the name 
of another to serve instead, and after the requisite number 
of jurors was drawn the jury-box was again sealed and re¬ 
mained in the custody of the clerk (secs. 860-861). 

If the persons selected as jurors did not attend, the court 
might order the marshal to summon others to supply the 
deficiency, and if at any time there should not be, by reason 
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of challenge or otherwise, a sufficient number of jurors to 
make up a panel, the court ordered the marshal to summon 
as many talesmen as were necessary for that purpose (secs. 
862-863). 

If the clerk drew from the box a greater number of names 
than as required bv the court, in accordance with law, he 
was deemed guilty of a misdemeanor and subject to punish¬ 
ment by fine and imprisonment for each offense (sec. 871). 

The abuses which grew up under the law as it thus stood 
resulted in what was nothing less than a scandal in respect 
of “professional jurors,” so called, who found their way into 
panels through the unrestricted right of summoning tales¬ 
men and through certain irregularities and improprieties in 
the putting of names in the jury-box, and led to the enact¬ 
ment of the act of Congress of March 1, 1889 (25 Stat. L., 
7-10). which took effect July 15. 1889 (sec. 10). 

By section 4 of this act sections 855. 856, and 858, R. S. 
i >. C., were so amended as to provide that the term of service 
of jurors for a circuit or criminal court should begin on 
the first Tuesday in every month in which jury trials were 
to be had (subject to the provisions of sec. 807, R. S. D. C., 
providing for the continuance into a succeeding term of a 
trial begun but not completed), and terminate on the Mon¬ 
day preceding the first Tuesday of the following month, 
except when the jurors should be discharged by the court at 
an earlier date: that the term of service of grand jurors 
should begin with each term of the criminal court as fixed 
from time to time, and end with such term, unless the jury 
should sooner be discharged by the court, and that at least 
ton davs before the first Tuesday in each month when jury 
trials were to be had, the clerk should publicly break the 
<eal of the jury-box and draw therefrom the names of twenty- 
six persons to serve as jurors in the circuit court and of 
twenty-six other persons to serve as petit jurors in the crimi¬ 
nal court, and the names of twenty-three other persons to 
serve as grand jurors in the criminal court. 




hectmns 8 and 9 of the act were substituted for sections 
.. a,K 8(,3 > R - D c > respectively, and provided that 
‘ ar ?j P ersons se,ected as jurors could not be found, or 
shot, d prove incompetent, or should be excused from service 
v the court, the clerk, under the direction of the court, 
'hould draw from the jury-box the names of other persons 
to take their places, and if, after the organization of the jury 
any vacancies occurred therein, they should be filled in like 
manner; and if at any time during the impaneling of a 
jury, in any other than a capital case, the regular panel, by 
reason of challenge or otherwise, should be exhausted before 
e trial was completed, the court might in its discretion 
t ireo t le clerk to draw from the box the names of other 
persons to serve as jurors and cause them to be summoned 
or order the marshal to summon as many talesmen as might 
be necessary to complete the jury. 

, l he maMer is no ' v regulated by sections 198 et sea. of the 
Code, the material provisions of which are as follows: 

The lists of jurors for service are prepared and put into 
the jury-box substantially as before. The terms of service 
of petit jurors in the criminal court begin on the first Tues¬ 
day of October, December. February, April, and June of 
each year, and terminate on the Monday preceding the first 
1 uesday of the second month thereafter, except when the 
jury is discharged bv the court at an earlier date, or the 

jury continues to sit for the conclusion of a case under trial 
(secs. 198-202). 

The names of those to serve as jurors in the circuit court, 
as petit jurors in the criminal court, and as grand jurors in 
the criminal court are drawn as above. 

If any persons selected as jurors cannot be found or shall 
prove to be incompetent, or shall be excused from service bv 
the court, the clerk, under the direction of the court shall 
draw from the box the names of other persons to take their 
places, and if, after the organization of the jury, any vacan- 
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cies occur therein, they shall be filled in like manner; and 
if at any time during the impaneling of a jury in any other 
than a capital case the regular panel, by reason of challenge 
or otherwise, shall be exhausted before the jury is complete, 
the court may in its discretion direct the clerk to draw from 

W 

the box the names of other persons to serve as jurors and 
cause them to be summoned, or order the marshal to sum¬ 
mon as many talesmen as may be necessary to complete the 
jury (secs. 208-209). 

If the clerk of the court shall wilfully draw from the box 
a greater number of names than is required by the court, in 
accordance with law, he shall be deemed guilty of a misde¬ 
meanor and punished by fine or imprisonment for each 
offense (sec. 214). 

This cause having been called for trial on May 31, 1910, 
being at the April term of the court, and within six days 
of the expiration of the term of service of the panel of jurors 
then in attendance upon the court, the members of the said 
panel were examined upon their voir dire, with the result 
that all except five were excused from service in the cause 
and also finally discharged from attendance upon the court 
( Rec., 34). 

Thereupon talesmen were summoned, and from their 
number seven were accepted and added to the five of the 
regular panel, and the twelve thus procured were accepted 
by the court as a jury to try the cause and duly sworn; 
whereupon the others of the talesmen, except the seven afore- 
said. were discharged from further service and attendance 
upon the court (Rec., 34-35). After the jury was sworn 
it was discovered that one of them was disqualified and he 
was discharged from the jury, and the Government there¬ 
upon moved that the remaining eleven jurors who had been 
accepted be discharged, and that the jury of the April term, 
meaning the jury to serve at that term for the months of 
April and May, be filled up and impaneled in the regular 


manner prescribed by law. To this motion the defendant 
0 J e< j te > upon the ground that all but five members of the 
regular panel in attendance at the said term having been 
excused and discharged from service, the five remaining 
could not be used as a nucleus for the formation of a new 

inin’ . bU ' th ? COurt grantcd the motion, and on June 3, 

’ CIng 1' r id ay, and the last day but two for the service 
of the regular panel, the said panel of eleven remaining 
jurors was by the court discharged (Rec., 35, fob 61). 

The court thereupon directed the drawing from the jury- 
box of the names of fifty persons from whom to obtain jurors 
to be added to the said five members of the regular panel 
for the term, so that the number of jurors in attendance 
upon the court as the regular panel for the term should be 
brought up to the number of twenty-six. The names of 
said persons to the number of fifty were accordingly drawn 
from the box, and, twenty-one of such persons being found 
to be qualified as jurors, were accepted by the court as such 
to constitute, with the five undischarged jurors of the term’ 
a regular panel for the term, and the remainder of the said 
persons whose names bad been drawn from the jury-box 
were thereupon discharged by the court from further attend¬ 
ance thereon (Rec., 35, fob 62). The court then stated that 
it »ould begin the drawing of a panel for the cause from 
the twenty-six persons, consisting of the original five jurors 
ol the regular panel and the twenty-one persons of the said 
fifty, whose names had been added thereto as aforesaid To 
'bis course the defendant objected upon the following 
grounds, as stated by his counsel (Kec., 35-36) • 

"The jury which was in sendee at this term—the 
regular panel for the months of April and May as 
those months are prescribed by the Code—having 
coasted of twenty-six persons, and this case having 
been called for trial twenty-one of those persons after 
examination upon their voir dive were either excused 
for cause or peremptorily challenged, and talesmen 
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were summoned to fill the panel in accordance with 
the provisions of section 209 of the Code. When the 
jury was thus brought up to the number of twelve, 
the twenty-one persons who had thus been excused 
or challenged were finally discharged for the term, 
and ceased to form part of the regular panel for the 
term. Thereupon the jury of twelve which had been 
selected for the trial of this case was sworn, and after 
being so sworn a disqualification of one of the jurors 
was disclosed, and he was excused from the jury, 
and on motion of the United States the remaining 
jurors were discharged. Thereupon the court di¬ 
rected the summoning of jurors by drawing from the 
box to supply the places of the twenty-one of the 
regular panel excused and challenged as aforesaid, 
there then being left of the regular panel only the 
five jurors of the twelve originally sworn to try the 
case. It is our contention that the panel for the term 
should not thus be reconstituted. It is our conten¬ 
tion, further, that if the panel could thus be recon¬ 
stituted, it was improper and unlawful to draw from 
the box the names of more than twenty-one jurors, 
unless and until after the examination of such their 
number should be reduced, and as their number 
might be reduced it was improper and unlawful to 
have drawn from the box and summoned more than 
so many as were thus excused. Wherefore, for the 
reasons indicated, we contend that the formation of 
this panel as it now stands and is presented to us is 
unlawful, and that a jury of this panel, or that will 
contain any of those thus summoned, will be an un¬ 
lawful bodv for the trial of the defendant; and we 
object to the constitution of a jury to try the defend¬ 
ant at this time and under the circumstances, for 
these reasons.” 

This objection was overruled and the action of the court 
duly excepted to; whereupon the said twenty-six jurors 
being examined upon their voir dire, sundry of their num¬ 
ber were excused, challenged, and discharged as aforesaid, 
so that the number remaining was reduced to eleven. There¬ 
upon the court directed the marshal to summon as talesmen, 





and the marshal accordingly did summon, one at a time, 
niteen other persons, whose names were not, however, drawn 
rom t ie jurv-box; and the said other persons being respect¬ 
ively examined upon their voir dire, there were of them 
ouik qualified, after the defendant had exhausted his right 
° peremptory challenge, and accepted by the court as 
jurors in the cause, a sufficient number to bring the number 
<>f jurors sitting as for the trial of the cause up to twelve. In 
each instance of the acceptance by the court of such of the 
said fifteen persons as were accepted, the defendant bv his 
counsel objected as follows (K’ec.. 36-37): 


A\e object to the inclusion of this juror in the 
panel for the reasons indicated in the general ob¬ 
jection made in the outset, and for the additional 
and corollary reason that, according to our conten¬ 
tion, there being here now no regular panel of jury¬ 
men for the pending term, there can be no one sum¬ 
moned as a talesman for service on the jury in this 
court at this present term; and for these reasons the 
juror cannot be accepted, and ought not to be ac¬ 
cepted for service on the panel in this cased’ 


In each instance the court overruled the objection and the 
defendant duly excepted; whereupon, before the twelve ju¬ 
rors thus accepted were sworn, the defendant by his counsel 
further objected as follows (Rec., 37): 


Before the jury is sworn, out of abundant cau¬ 
tion and with your honor’s permission, we renew each 
and every objection heretofore indicated as to the 
formation of this jury by name, without namin'* 
them; and we specifically challenge for cause upon 

ItVr, *? rou, f 1(ls T 1 Seated every juror in the box except 
VV llliam S. Harris, John II. Keenan, Jr., Joseph H. 
Gordon, and Norman L. Fowler, members of the 
regular panel for said term.” 


The jurors thus mentioned by name were the five mem 
bers of the original regular panel for the term above men 
tioned and referred to. 
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This objection also was overruled by the court, and excep¬ 
tion was duly taken by the defendant (Rec., 37). 

Counsel for the defendant have industriously examined 
very many of the cases, practically numberless, involving 
questions as to the drawing, summoning, and impaneling 
of jurors for sendee, the result of which examination may 
be summed up in the general statement that the views of the 
courts are found to be widely variant, both as to main and 
minor matters; that some courts hold as mandatory statutory 
pr ovisions and directions which other courts of equal dignity 
and character hold to be directorv onlv, and that no rule 
can be extracted from the decisions save and except the rule, 
if it be one. that every statute dealing with the subject is 
interpreted and construed according to its language as ap¬ 
prehended by the court having jurisdiction in the premises, 
and in the light of local understanding and practice, active 
or passive. It would serve no useful purpose and would 
swell the brief and extend the argument of counsel beyond 
any limit possible in the premises even to attempt an expo¬ 
sition of the cases examined, and counsel must accordingly 
rest in the assurance that the court's own labors in the field 
of inquiry will fully confirm the result of counsel’s labors 
and the conclusion therefrom thus announced. 

It remains, therefore, that the soundness and force of the 
objections taken to the course of the court below must be 
determined upon the principle stated, namely, what is the 
meaning of the provisions of this jurisdiction in the prem¬ 
ises, according to their statutory language and the local 
understanding and practice, active and passive? 

Very plainly the act of March 1, 1889. as local history 
shows and the debates in Congress attending consideration 
of the measure abundantly confirm, was deemed necessary 
because of the abuses hereinbefore indicated, and it was the 
clear intention and object of that enactment to surround the 


drawing, summoning, and impaneling of jurors with limita¬ 
tions, conditions, and directions meant to be mandatory, in 
the strictest sense of the word. Every one familiar with local 
. tor\ knows that, under the earlier scheme, professional 
jurors, so called, were to be found sitting at successive terms 
ami not infrequently successive terms of'the same court, and 
that by a coincidence which would be miraculous if acci¬ 
dental, many of such jurors sat in case after case in which 
the same counsel, on one side or another, were engaged; and 
it must reluctantly be added that in not a few instances 
these professional jurymen were known to be personal friends 
and associates of some of those to whom was entrusted the 
machinery of constituting the juries. In addition, it should 
be noted that section 855, R. S. D. C., while providing for 
the drawing from the jury-box of the names of “so manv 
persons as are required,” did not specify the number to be 
drawn, although the following section did provide that when 
the drawing was for sen-ice in a criminal court, the twenty- 
t iree persons whose names were first drawn should constitute 
the grand jury ami the twenty-six persons whose names 
MKMld be next drawn should constitute the petit jury. 

By section 4 of the act of March 1, 1889, however the 
number of jurors to be drawn was distinctly stated, namely, 
as to the criminal court, twenty-six persons for the petit jury 
and twenty-three persons for the grand jury, and such is the 
provision of the Code (sec. 204). 

Again under the earlier system, if persons selected as 
jurors did not attend, the court ordered the marshal to sum¬ 
mon others—no number being stated—“to supply the defi¬ 
ciency (see. 862 R. S. D. C.), and if at any time,’ by reason 
of challenge or otherwise, there was not a sufficient number 
of jurors to make up a panel, the court ordered the marshal 
to summon as many talesmen as were “necessary for that 
purpose,” again without specifying a number (sec. 863, R. 

vr ‘I 1 ® contrar - v of section 8 of the act of 

March 1, 1889, distinctly provided that if persons selected 
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as jurors could not be found, or should prove to be incompe¬ 
tent, or should he excused from service bv the court, the 
elcrk, under the direction of the court, should draw from the 
jury-box the names of other persons “to take their places,’* 
and that vacancies occurring in the jury after its organiza¬ 
tion should be filled “in like manner,” and such is the pro¬ 
vision of the Code (sec. 208). 

The contrast between the two systems is obvious. Under 
the former the court ordered the marshal to summon enough 
persons, without mentioning their number, to fill up a defi¬ 
cient panel; under the latter the clerk, under the direction 
of the court, draws from the box the names of other persons 
for the names of those not found, proved to be incompetent, 
or excused from service, in the places of the latter; that is 
to say, in substitution for them, which of necessitv limits 
the number of the new names to be drawn to the numl>er 
of those whose places they are to take. 

This, it will be observed, is wholly independent of the 

provisions of section 209 of the Code, which relates to the 

exhaustion of the panel when a jury is being selected in 

court for the trial of a given case. Counsel is at this point 

dealing exclusively with the manner of making up the panel 

from which a trial jury is to be drawn, and is not dealing 

with the treatment of the panel in the selection of a jury 

to trv the cause in hand. 

% 

It seems, therefore, too plain for argument that in respect 
of the constitution of the regular panels, so called, for attend¬ 
ance upon a criminal court, the clerk should draw the speci¬ 
fied number of names from the box, and no more, and that 
in drawing the names of substitutes for those previously 
drawn he should be limited to the number of those for whom 
substitutes become necessary. Given the need of three sub¬ 
stitutes, the clerk must draw three and no more. Such is 
the law and such has been the practice, and the court can 
require the clerk to draw from the box only so many names 





as may be “in accordance with law,” and if the clerk wil- 

Jt r m0re iS KUi " y ° f a misdemeanor punishable 
°y hne or imprisonment. 

of lTrhl inrv" '° JYrT“ re * eC * in * lhe i-paneling 
i J ’ " e tIlat * bv section 209 of the Code if 

£ rrt,^- Mm “» 

i r n 18 discretion either direct the clerk to 

f. raw ‘he jury-box the nan.es of other persons o ord r 
the marshal to summon as many talesmen “as .nay be nec t- 

#Jr> complete the jury.” If this means wl.at'it says it 
means that whether drawn from the box or summoned ’by 
the marshal, the number of persons is limited by the vacan 
eies ... the regular panel; the provision does not mean that 
tbe court may order an unlimited number to be either drawn 
of summoned. If the provision n.eant this, it would 3 

^heme h,r n !f 0 !l ° f ,‘ he Si ‘ Uation under the earlier 

eneme, for, if the number of persons summoned as jurors 

be ... excess of those actually needed, the opportunity Lid 

at hand—and .t is against tbe possibility of such an 

opportunity that Congress meant to provide-for the eallina 

..T Vf* a«tk in 4 o S 

' "" m .S l "»»». ' h « — of lime summoned lh« 
obvious possibilities of which such course require no com¬ 
ment: not that any present employee of the clerk’s office is 
no implicitly to be trusted in respect of honor and fairness, 
but that the law in terms shuts the door upon the possibility 
of any dishonesty or unfairness on the part of any one hap¬ 
pening for the time being to be such employee. Good men 

welUs t.h bU ‘ ‘ he kW a f inst ' i,rceny a PP' ies ‘hem as 
well as to the commonest thief. 

Accordingly, the course pursued by the court, as shown 
by the record, was directly at variance with, and in direct 
disregard oh the provisions, intent, and object of the law 
The court had no more right to order fifty names to be 
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drawn from the box to till the regular panel— for be it 
observed this was what the court at the time was doing, 
tilling the regular panel and not the trial panel—than the 
clerk would have had in the beginning to draw fifty or 
forty or even twenty-seven names, for the purpose of con¬ 
stituting that panel. 

2. The Association m this case icas clearhj a partnership. 
It was a voluntary unincorporated association of individ¬ 
uals. whose object was to enable its members to invest their 
savings, and to become their own landlords by providing 
funds for the purchase of real estate and to make improve¬ 
ments thereon (R., 38-39). 

The funds of tlie Association were derived primarily from 
the sale of its stock, and were loaned out upon a plan 
yielding profits in the form of interest. These profits, after 
payment of running expenses, were distributed, by way of 
allowance of interest and dividends, among the borrowing 
and investing stockholders respectively (R., 47-48). Such 
tin association is a partnership. 

Woodward vs. Nelligan, 19 App. D. C., 550. 

The defendant was a member of the partnership. During 
all the period covered by the indictment, besides being a 
member of its board of directors, he was the secretarv-treas- 
urer of the Association and. as such, was required to be a 
stockholder (R.. 47). and there was no evidence to the con- 
trarv. 

v 

The Association being a partnership, organized and con¬ 
ducted for profit of its members, and the defendant being 
•i member thereof, it was impossible for him to have em¬ 
bezzled its funds. To hold to the contrary is to ignore ele¬ 
mentary principles and repudiate an unbroken line of au¬ 
thorities. 



25 


Partners sustain the character of principals as well 
as agents, and have a community of property and 

mj f 1 . .. KuMp ,„a thJffiLw 

r=„ the fu , nds of > the P artI >ership which they 
ZSrljff* “ ** individual „« 

6 Am. & Eng. Ency. Law, 479. 

See also— 

10 Am. & Eng. Ency. Law, 2d ed., 985. 

W hile a partnership is in existence there can be 
no conviction of embezzlement by one member of 
the money or other property of the firm 
15 Cyc., 492, 499. 


l f ° a ! ln, ; t be K ,nlt y of embezzlement of 

him^rlt ’ ""fi T i,U<e such Pa^er combines in 
himself at once tlie character of principal and agent. 

The partners have a community of property and in¬ 
terest in the partnership effects. In law ‘ they are 
nortn^' i*," a fualified sense, as joint tenants of the 

my cTpcr'tea’r PCr ' y ' WVing ‘ nterest therein per 

Xapolen vs. State, 3 Tex. App., 522. 


See also— 

Whar. Crim. Law, secs. 1010, 1015. 
State vs. Kent, 22 Minn., 41. 

State vs. Reddick, 2 S. Dak., 124 


The case of Rohde tx United States. 34 App D C ’>49 

" ot at a11 °PP° sed to this contention, for in that case’the 
Association was purely a fraternal one, and, as the court 
sun in its opinion (p. 254), the case turned on that point: 

The association in this instance was not organized 
for any purpose of trade or profit. There could, 

b , e n ?, mutual participation of members 
in profit or loss. 


4K 




And the case? cited with approval in the Rohde ca.se. 
with the exception of the Kusnick case, were all similarly 
cases of fraternal or benevolent associations not organized 
for profit and not partaking at all of the nature of part¬ 
nerships. 

In the Kusnick case (45 Ohio St., 535) the defendant 
was a stockholder in and servant of a banking association. 
But there was no requirement in the Ohio statute that the 
property embezzled should be the property of another, and 
it was only because of the want of such a requirement in 
the statute that the court held the defendant to be within its 
terms. And in that case the court, in speaking of statutes 
such as ours, which require the property embezzled to he the 
property of another, said (p. 540): 

“The statutes of nearly all the States which under¬ 
take to define embezzlement require that the subject 
of the offense shall be shown to be the ‘property 
of another/ and this has almost universally been 
construed to mean that it must be wholly the prop- 
ertv of another.” 

It was therefore error for the court at the conclusion of 
the Government’s case to refuse, as it did, to direct a verdict 
for the defendant, as the evidence then before the court 
showed the Association to be a partnership for profit, and the 
defendant a member thereof. This phase of the case was 
not altered in the slightest by the subsequent evidence, and 
it was again error for the court at the conclusion of the 
whole evidence not, on that ground, to direct a verdict for 
the defendant as it was asked to do by the defendant’s six¬ 
teenth. seventeenth, and twenty-sixth prayers. 

Granting for the purpose of argument that the court was 
right in not directing a verdict, it was clearly wrong in de¬ 
clining to submit to the jury the question of fact involved, 
as it did in refusing to grant the defendant’s twenty-second 
prayer to the effect that if the jury found from the evi- 




dence certain facts that the Association was a partnership 
an.l if they further found the defendant was a member 
thereof he could not be guilty of embezzlement. 

It was error to ref ore the defendant’s twenty-first prayer. 

S' that prayer the court was asked to instruct the 
jury that if they found from the evidence the defendant, 
as secretary-treasurer of the Association, received the monev 
or any part thereof mentioned in any count of the indict¬ 
ment they could not find him guilty of the embezzlement 
hereof, unless they further found from the evidence that 
he in fact converted the same to his own use, and from the 
mere fact that he deceived the same, and the absence of anv 
explanation of the use to which the same was applied by 
im, ey could not find that he had converted the same 
A mass of testimony was introduced by the Government 
'bowing the receipt of money by the defendant, and, as he 
contended, nothing was shown beyond that. It was, there- 
ore. his right to have the jury instructed that some evidence 
other than of the receipt of funds and an absence of ex¬ 
planation as to their disposition was necessary to warrant a 

i °ne usion that he had fraudulently converted it to his 
own use. 

„iVV?T al ' y u° s ?f? in a conviction of embezzle¬ 
ment that there should have been put in proof some 
act of conversion. 

Whar. Crim. L., sec. 1058. 

,T*i e fnilure of the accused to pay over the monev 
which he is charged with having embezzled, if un¬ 
explained. docs not of itself raise a presumption of 
felonious appropriation sufficient to convict. 

State vs. O’Kean, 25 La. Ann., 901. 

The mere failure of an agent to pay over money 
to his principal after he has received it, does not 
of itself constitute the crime of embezzlement 

Home Lumber Co. vs. Hartman, 45 Mich., 

A 9 • 
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A mere failure by an agent to return money en¬ 
trusted to him, without evidence of a fraudulent ap¬ 
propriation or conversion of such money by the 
agent, is not sufficient to constitute the crime of em¬ 
bezzlement. 

Henderson vs. State, 129 Ala., 104. 

See also— 

2 Bishp. New Crim. L., sec. 376. 

Fitzgerald vs. State, 50 N. J. L., 475. 

People vs. Galland, 55 Mich., 628. 

People vs. Hurst, 6*2 Mich., 276. 

State vs. McDonald, 133 N. C., 680. 

The defendant’s twenty-fourth prayer to the effect that 
before the jury could find the defendant guilty of the em¬ 
bezzlement of any of the moneys described in the indict¬ 
ment thev must find that he converted the same, and that 
it would not suffice merely to find that he may have failed 
to account for other and different moneys named in the 
indictment, contained a sound statement of law applicable 
to the case and should have been granted. 

Kribs vs. People, 82 111., 425. 

4. It was error for the court below to rule upon the ques¬ 
tion of intent, in the manner set out in or covered by the 
eighth, tenth, eleventh, twelfth, thirteenth, seventeenth, and 
eighteenth assignments of error. 

The theorv of the Government as to the offenses of the 
« 

defendant, as set out in counsels’ opening statement (R.. 
37-38). was that the defendant conceived the plan of trans¬ 
ferring the loans of the Association to other associations for 
the purpose of thereby enabling himself to become possessed 
of the moneys of the Association, intending upon obtaining 
their possession to appropriate the same to his own use. and 
therefore necessarily having the intent to convert them be¬ 
fore and at the time of their receipt. That being so, at the 

conclusion of the Government’s case, the defendant bv his 

«/ 


counsel asked the court to direct a verdict for the defendant 
on the ground that the Government’s contention, as outlined 
in said statement and in the discussions to the court during 
the progress of the trial, in effect, was that the defendant 
was guilty of larceny, and not embezzlement. 

To cover the theory, claimed by the defendant to be the 
Government’s, in reference to the character of his offense, 

the defendant’s nineteenth prayer (R„ 57) was asked and 
refused. 

Again, during the progress of the argument, before coun¬ 
sel who opened for the Government had taken his seat, he 
was asked by one of the counsel for the defendant (R 58) 
to state, in view of the defendant’s nineteenth request for 
instruction, the claim of the Government as to the time at 
which it was the intent of the defendant, if he had any. to 
convert to his own use the moneys, or any part of them, 
mentioned in the indictment, to which counsel for the Gov¬ 
ernment replied (R„ 58), in substance repeating the con- 
entmn and theory of the opening statement. Whereupon 
efendant s counsel again asked the court to direct a ver- 

wh I ^ defer Y ,ant ' and said request being refused 
e the case was being argued by counsel for the defend- 

ie^rs p rr d to the °° urt his 

Oted fc fl’ , ' Was refused ’ and exception was 

Each of h s d J 5ee, r d0ne c aS . tO ea ° h ° f Sa ' d other refusals- 
,ach of said rulings of the court was erroneous as the 

intent to fraudulently convert, existing before and at the 

tune of the receipt of the property so converted, and the 

emblement W ° U ' d ^ ^ and «* 

^SSta^ - 

session P o°rnror°e t° f c* pro P ert >’’ since to obtain pos¬ 
se, ion of property from the owner with the in ten 

t.on of appropriating it. which intention * carted 

out, constitutes larceny, not embezzlement. 

15 Cyc., 491-492. 
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If the ease is larceny at common law from the fact 
that possession of the goods was originally obtained 
bv the bailee fraudulently, animo furandi, the prose¬ 
cution for embezzlement under these [embezzlementJ 
statutes fails. 

Whar. Crim. L., sec. 1050. 

The court below was clearly wrong in refusing to grant 
the defendant’* nineteenth and twenty-seventh prayers. At 
the inception of the case the minds of the jury were di¬ 
rected to the fact of the claimed conception by the defendant 
of the intent to convert the funds of the Association to 
his own use. and were kept thereon by the discussions that 
nrowo during the trial, the prayer- for instructions, and the 
request made of the counsel for the Government during the 
argument to declare* the claim of the Government in ref¬ 
erence thereto, so that it was a part of the atmosphere of the 
rase. Yet thev were told in effect bv the court’s refusal to 
grant the defendant’s requests that it was immaterial when 
he formed an intent to convert and immaterial when he 
consummated his intention, which is certainly not the law. 

Again, by the defendant’s sixteenth and seventeenth 
prayers (R., 5b). which were refused and exception noted, 
the court was asked to direct the jury to return a verdict 
of not guilty as to the twenty-sixth and twenty-eighth counts 
respectively, and by the twenty-sixth prayer (R., 58). which 
was also refused and exception noted, the court was asked 
to instruct the jury that on the whole evidence in the case 
they should find the defendant not guilty on each of the 
counts of the indictment. 

The record discloses that the defendant was not guilty of 

embezzling the funds of the Association received in the 

Gopp and Blackman cases. Tie received those funds as 

secret a rv-treasurer of the Association, and “Tt was the dutv 
• « 

of the secretary-treasurer, among other things, to receive all 






moneys paid into the Association” (R., 47); and “It was 
his duty to receive, and he did receive, all funds paid into 
the Association, either in purchase of stock, on account of 
loans, or otherwise” (R„ 48); and while successive resolu¬ 
tions of the board of directors of the Association, of which 
the defendant knew, designated the Farmers and Mechanics 
National Bank of Georgetown as the depository of all funds 
o the Association, “all disbursements were made by him 
upon check bearing Ids signature and tl.at of the presi- 
lent (R., 48); he was entrusted with and did assume the 
general management of the business of said Association, its 
officers having great confidence in his ability and integ- 

'• R , ’ , 49 ,’ and hls P ossess H>n was therefore the pos- 

!° n of the Association, and in taking them from the pos¬ 
session of the Association he committed larceny and not 
embezzlement. if either. ‘ ot 

f, o aSe is larcen y at common law, from the 

a< t that the money was taken from the prosecutor’s 
po-scssion, the prosecution for embezzlement fails 
It is scarcely necessary in support of this position to 

rLtd^rrl “'h the embezzlem e a ‘ statutes 
were passed, not to touch any cases within the com¬ 
mon-law range of larceny, but to cover new ca^s 
outside of that range. Hence that which is larceny 
at common law, from the fact that the goods were 
taken from the owner’s possession, is not embezzle- 

Whar. Crim. L., sec. 1027. 

If goods of a master fraudulently appropriated by 
his servant were, at the time of such appropriation 
■n the possession of the master, whether actual £ 
constructive although in the custody of the servant 
the crime is larceny. ’ 

Com. vs. Berry. 99 Mass., 428. 

See also— 

Fulton vs. State. 13 Ark., 168. 

U. S. vs. Clew, 4 Wash. (C. C.), 700 

Regina vs. Hayward, 1 C. & K., 518 

Regina vs. Goode, C. & M., 582. 




5. It was error for the court below to grant over the ob¬ 
jection of the defendant the Government’s sixth prayer (K., 
56) to the effect that if the jury were satisfied from the 
evidence that the defendant destroyed or concealed anv 
books or records of the Association bearing upon the busi¬ 
ness transactions mentioned in the indictment they might 
assume in the absence of explanation of such destruction or 
concealment that the books contained evidence of the de¬ 
fendant's wrong-doing, and that they were destroyed by him 
to prevent their use as evidence of that fact. 

There is no evidence in the record to warrant the submis¬ 
sion to the jury of any such instruction. All the record 
contains on that subject is that it was the duty of the de¬ 
fendant to have in charge all the books and papers belong¬ 
ing to the Association, and upon the expiration of his term 
of office to turn them over to his successor (R., 40, 47); 
that it was his duty to preserve all bonds, deeds of trust, 
title reports, and other valuable papers, and to keep ac¬ 
curate accounts and records of all moneys received and dis¬ 
bursed and all business transacted, for which certain books, 
enumerated on page 48 of the record, among others, were 
provided (R., 48); that the Association had, down to March 
1008, a vault and a safe wherein were kept all its books and 
valuable papers, and thereafter during the times mentioned 
in the indictment it had no vault, but a safe, in which 
>aid papers and most of its books, including those enumer¬ 
ated as aforesaid, were kept; that the books kept in the vault 
and safe, respectively, were in ordinary course placed therein 
at the close of each day’s business, and the said vault and 
safe, respectively, were then locked, and the combination to 
said safe was known to the defendant only (R., 49); that 
a meeting of the Association was held at its office on the 
4th of June. 1908, and during said meeting the books and 
records of the Association were in the office; and that there¬ 
after. on July 11. 1908. receivers of the Association were 



appointed by the Supreme Court of the District of Columbia, 
who, on taking possession of its assets and effects, after due 
inquiry and search in that behalf, failed to obtain or dis¬ 
cover any of the books enumerated on said page 48 of the 
record, or the valuable papers of the Association, or the 
whereabouts thereof, except the cash book which w T as given 
in evidence (R., 52, 53). 

This, it is submitted, falls far short of tending to show 
any concealment or destruction of said books by the defend¬ 
ant, and the granting of said prayer was clearly error. 

b. It was error in the court below to instruct the jury as 
it did on the question of punishment. 

This court has several times felt it necessary to reverse 
judgments because of unwarranted arguments to the jury 
made by counsel, to the prejudice of defendants, notably in 

the cases of Pickford vs. Hudson and Frisby vs. United 
States: 


It is not for us to say what effect these remarks 
might have had on the jury. There is too grave a 
danger involved in the probable results of such an 
impression to permit of any speculation on our part 
as to its effect upon the jury. The possibility of 
injury and injustice is so great as to leave but one 
course to pursue, and that is to grant a new trial. ,> 

Pickford vs. Hudson, 32 App. D. C., 480, 489. 

In the recent case of Frisby us. United States, 38 Wash. 
Law Rep., 750, this court, in reversing a judgment of guilty, 
quoted and approved the language of the former case. 

If the duty rests upon counsel not to say to the jury 
things not warranted by the law, the same duty rests much 
more heavily upon the court, whose lightest word the jury 
may be disposed to follow. Yet with that duty resting upon 
it the court in this case told the jury: 


5—K 
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“The offense of embezzlement, as lias been said, is 
one of statutory creation; and it is one that varies 
so much in the implication of guilt involved that the 
legislature has left very wide discretion as to the 
punishment that can be indicted. There are case* of 
embezzlement that are merely technical, and there 
are others that are very grave; so that I advise you 
not to feel embarrassed at all by any consideration 
of the consequences, but to leave that matter entirely 
where it belongs under the law. You have only to 
find whether the facts charged are made out; and 
sometimes when a case comes to sentence, the court 
is able to receive light upon the question of motive 
and circumstances, and matters affecting the question 
of sentence, which could not be introduced before a 
jury upon the question of guilt at all. So it is a 
great mistake for the jury to labor under any em¬ 
barrassment by reason of what they may imagine 
a sentence may be. 1 refer to this only because the 
matter of the penitentiary has been so frequently 
referred to in the arguments. The statute does not 
require a defendant convicted of embezzlement to 
be sent to the penitentiary at all. He may be sent 
there, or he may be fined, or he may be fined and 
sent there; showing, as 1 said a moment ago, the 
great scope of the punishment, depending on the cir¬ 
cumstances as they may be shown to the court, in 
addition to what has appeared before the jury.” 


Thus in effect telling the jury counsel has said a result 
of conviction would be imprisonment, but 1 tell you that 
a conviction does not require such a sentence, and after con¬ 
viction I can inquire into the question of the defendant’s 
motives, and it may be l won't send him to the penitentiary. 

And if the jury was impelled to find the defendant guilty 
by this, as we consider it. almost a promise of leniency, how 
m*eat must have been the shock to them when they learned, 
if thee ever learned of it. that the defendant was sentenced 
to serve twenty years in the penitentiary—a sentence, we 
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di^rin,!’ U> ^ 1,16 ,1 ! OSt SeVere ever ‘“'Posed i“ this juris- 
ineni ," I T" “ COnvletlon of embezzlement, and a punish- 
X ' ;| ls P r oP ort| onate to the offense as to shock the 

of dm ?r ,Un,t - V ’ a,,d wel1 ' v 'd“ n the interdiction 
ot the ease of Weems «■*. United States, 217 U. S.. 349. 

!» " Pennsylvania case the trial judge said to the jury: 

ss* »«SS? i.: 

result may t nl ° de °” b °‘ h sides about the 


, A ' ld 1,1 reversin 8 tlie judgment the appellate court said. 

"The same circumstances of the trial probably led 
to he unfortunate putting before the i„rv nf ,f, 
probable result of a verdict of guiltv J ltfwl no 

« oubt inadvertently .lone, as both sides appartnUv 
had commented on the matter mut *i,- . 1 

immediately rectified the mill pi J , ge a ''. nost 

it was a dangerous error whieh pnn h 11 
sidered cured^by >» — 

Com. vs. Switzer, 134 Pa. St., 383, 389. 

See also— 

Oatasauqua Mnf. Co. vs. Hopkins, 141 P a . St., 

Hosenagle vs. Handley, 151 Pa St 107 
Hackett vs. People, 8 Colo., 390. ’ 

Aside from its latent promise, the charge herein was er 

.••‘•“'s 

“■ “».. 

the circumstances as they might be shown to the court at 
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such reopening. The very thing this court has held a trial 
court may not do. 

Raymond vs. United States, 2*> App. D. C., 555. 

It is respectfully submitted that the judgment should be 
reversed. 

HENRY E. DAVIS, 

JOHN E. LASKEY, 

Attorneys for Appellant. 
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IN THE 


^Jonrt of j[ppeals, ||istrid of Columbia. 


JANUARY TERM, 1911. 


No. 2264. 


JOIIX BARTON MILLER, Appellant. 


V8. 


TIIE I’NITEI) STATES. 


brief in behalf of appellee. 


Statement of the Case. 

• Ins is an n|>pciil from tlie judgment mid sentence of the 
; "l.reme Oonrt of the District of Columbia it. the ease of 
mted States (appellee, and hereinafter designated Govern¬ 
ment) versa, John Barton Miller (appellant, and herein¬ 
after designated defendant), Criminal, Number 26833 ren¬ 
dered upon a verdict of guilty on two counts of an indiet- 
ment tor embezzlement. 

1-C 




The indictment. predicated upon section b34 ot the Code, 
included thirty-four counts, each separately charging the 
embezzlement <>t certain moneys and cheeks at stated times 
timing the vears l«Hb and 11MKS. In form each count is 
similar, and in proper mode alleges that defendant-, at the 
particular times stated, was the ollicer. agent, and clerk, 
namelv, secretary-treasurer. of the unincorporated association 
denominated first Go-operative Building Association of 
Georgetown. 1>. C. t hereinafter designated Association). and 
hv virtue of said emplovmeiit had received and did possess 
the particular moneys and checks, and while so possessed 
thereof did embezzle the same ( K., 1 ). 

Certain of the transactions covered hv the indictment 
were in individual counts set out in the alternative, one 
thereof charging the embezzlement of a particular check 
and the other money of like amount. As to these related 
counts, the Government, during the trial, being called on 
to elect, chose t<> stand upon the counts charging embezzle¬ 
ment of the moneys, and the corresponding counts charging 
embezzlement of the checks, together with counts 31, 32. 
33. and 34. as to which by the court’s ruling there was failure 
of proof, were withdrawn from consideration of the jury 
t R.. 31). 

The remaining counts, eighteen in number, being sub¬ 
mitted to the jury, a verdict of guilty was returned as to 
the twenty-sixth and twenty-eighth and not guilty as to the 
balance: and upon the verdict of guilty judgment and sen¬ 
tence were duly entered (R., 32). 

The case came on for trial during the April term of the 
court, and the empanelling of a jury was proceeded with in 
the usual way from among the twenty-six jurors forming 
the regular panel for said term. The jury, after the exer¬ 
cise of all peremptory challenges by both sides, being com¬ 
pleted from among the regular panel and talesmen duly 
summoned, and composed of five of the regular panel and 
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wen talesmen, was duly sworn to try the cause. The re¬ 
maining twenty-one members of the regular panel were 
thereupon discharged by the court; and thereafter, hut be¬ 
fore the taking of evidence, it was disclosed that the juror 
Pitzler, so sworn to try the cause, was by law disqualified 
because unable to read, and he was. with assent of respective 
counsel, discharged from said jury. 

At the time the juror Pitzler \va> called to the box and 
accepted, both the Government and defendant had exer¬ 
cised nine peremptory challenges, and thereafter each side 
exercised its tenth and last peremptory challenge as allowed 
by law. After the discharge of said juror the Government 
m°\on for a discharge of the remaining eleven jurors of 
said panel, which was objected to bv defendant’s counsel, 
who sought the completion of the jury as then existing, 
upon the condition, however, that defendant he allowed, 
by consent of the court and Government, one additional 
peremptory challenge in place of the challenge so exercised 
by him after the acceptance of said Pitzler. hut refusing to 
consent to the allowance of an additional peremptory chal¬ 
lenge to the Government to replace the final challenge so 
exercised by it after the calling of said Pitzler. To thi^offer 
the Government declined to consent. The condition was 
thus presented of the court either discharging the jury or 
arbitrarily and without warrant of law bestowing an addi¬ 
tional challenge on defendant and proceeding with the com¬ 
pletion of the jury. Hence it was that the remaining eleven 
jurors of the panel were discharged from said cause, but 
the five members of the regular April term were continued 
»n the sendee of the court GR.. 3fl. 37). The regular panel 
being thus incomplete, with but the said five members in 
service, fifty persons whose names were duly drawn from the 
jury-box were summoned to complete the regular panel of 
twenty-six members for said term, and it was thereby so com¬ 
pleted by the court’s acceptance of twenty-one persons from 
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among the said fifty, who, added to the five original mem¬ 
bers. made uj> the required twentv-six regular jurors for said 
April term. 

And there\i|K>n the trial of said cause was again proceeded 
with, and from the said regular panel and fifteen talesmen 
duly summoned, hut whose names were not drawn from the 
jury-box. a jury was again obtained and sworn to try the 
cause. The acceptance of each juror, other than the original 
five, and the swearing of the jury as so constituted, were dulv 
objected and excepted to bv counsel for defendant (R.. *28. 
29, 34, 35, 36). 

And thereupon, in sup|>ort of the indictment, the Gov¬ 
ernment offered evidence tending to prove that the Associa¬ 
tion was a voluntary and unincorporated association of in¬ 
dividuals. organized in the year 1882 and from that time t<> 
July. 1908. actually engaged at the District of Columbia in 
carrying on the business for which it was created, namelv. 
in enabling its members by co-operation to invest their sav¬ 
ings. and become their own landlords by providing funds 
for the purchase of real estate and the making of improve¬ 
ment thereon; and the manner of its government and opera¬ 
tion was prescribed by a constitution and bv-laws. 

And, in further support of the indictment, and of each of 
the thirty-four counts thereof, the Government offered evi¬ 
dence as follows: 

The Association was composed of a large number of j *>r- 
sons, known as stockholders, who became such primarily 
by subscription to and purchase of its stock. Said stock¬ 
holder- were, however, of two distinct classes, namely, those 
who purchased stock purely as an investment, and those who 
as a prerequisite to borrowing money from the Association 
had subscribed to the necessary amount of stock, for under 
the plan by which the Association was run its funds could 
only 1 >e loaned to such persons as were stockholders. The 
stock was issued annually in series, and during each of the 








"T " yCar : 0f r ,he A ^ i “tion-s existence s „ch a series 
I 11 been iasue.1 ( R.. 47 ). Practically speaking. the A*n- 

elation, though unincorporated, was otherwise in Its nature 

Vida?!' 0 ™? T7"' < ‘ ons,sllll « of »" aggregation of indi- 
, " voluntarily associate.! together, wlm had l,v varving 

-ntnhutwns. represented by stock, created a fund which 

the m" r7 o' 1 S !,t .'" <<>reSl wrtai " of ‘I'emselves. and 
i «1 e ff,n rr? " d,i,red «"■«"* -i'l stockholders 
of stock ° ‘ ,V1< ends !UC,ir(lln K to the j .articular holdings 

The persons thus interested being of great number, and 

e tinds thus handled being of large amount. deveh.|>ed an 

organization of such pro|K)rtions as required a systematic 

l-lan of operation in its continued and ,>ern.anei.t manaoe- 

ment. and brief outline was carried on in the manner fol- 

lou-ing. as required by the constitution and bv-laws dulv 
in force. 

Annually at stated times the stockholders met and elected 
.1 president, vice-president, secretary-treasurer, and eight 
directors, who constituted its board of directors. The power 
to ad, to or amend the constitution and by-laws rested with 
xii. stockholders. I nder the constitution and by-laws said 
olhcers were required to be stockholders; hut it'should lie 
noted that no evidence in the case established that the de¬ 
fendant, who was secretary-treasurer during the periods 

the indictment, was in fact, while .so holding 
sin! office, a stockholder. 

It was the duty of the board of directors to meet statedly 
for the purpose of attending to the safe investment of the 
Association s funds, and generally ,0 supervise its financial 

>1.1 to those persons who, for an investment or as a pre¬ 
requisite to the borrowing of its funds, subscribed thereto 
hese annual issues of stock were made on the first Tues¬ 
day in June, and during the life of the Association twenty- 
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six of said issues had been made, each of which were known 
n> a series, and were accordingly designated numerically 
from 1 to 2<>. and all persons subscribing to stock received 
that of the particular series then in issue (R., 47). The two 
dashes of stockholders were known resjiectively as investing 
stockholders and l>orrowing stockhohlers. and the stock pur- 
chased and held by them was paid for either in cash or in 
monthly installments; and the investing stockholders had 
the right at any time upon prescribed notice and conditions 
to withdraw the amounts so invested by them, with accrued 
interest and have their stock cancelled. Investing stock¬ 
holders might at any time become borrowing stockholders, 
either by Ijorrowing on the st4x*k held by them, or on other 
stock acquired hv them for the purpose, or both. No one 
could Ih* either an investing or a borrowing stockholder 
without becoming a member of the Association. 

l he funds of the Association, being derived principally 
from the sale of stock, were loaned out among -aid meml>ers 
and stockholders. upon a plan yiehling profits in the form 
of interest., which profits, after payment of running excuses, 
wore distributed hv way of interest and dividends among all 
the stockholders. All loans made by the Association were 
secured either by paid-up stock of the Association or by 
deed of trust upon real estate. Loans of the latter class were 
made as follows: The person desiring the loan would make 
formal application therefor and subscribe to the required 
amount of stock of the series then lieing issued: after ap¬ 
praisal of the security offered and examination of the title 
thereto by its attorney, the loan, being approved by the 
hoard of directors, was granted, and a bond evidencing the 
indebtedness, with a deed of trust to secure the same, was 
executed and delivered to the Association. The sum bor¬ 
rowed. known as an advance, was then given to the borrower 
by check. In liquidation of the loan it was required that 
a certain sum he paid each month, part of which was on 










account of the principal, or advance, as it was known, part 
on account of the interest, or premium so designated, and 
part on account of dues, which was in fact a payment on 
account of the stock to which the borrower had subscribed. 
I lie borrower might at his option settle his loan in full at 
any time uj>on prescrilied conditions. 

The business of tile Association was transacted at an office 

! ieol «eto«n, and (lie aetive management of its affairs 
during (lie times covered l.y the indictment was in the hands 
of tlie defendant as secretary-treasurer ( IL, 48). It was his 
duty as such olhcer to receive, and lie did so receive, all 
funds paid into the Association, either in purchase of stock, 
on account of loans or otherwise, and to deposit, all such 
hinds in the Farmers and Mechanics National Bank, which 
with the knowledge of the defendant, had bv successive reso¬ 
lutions of the hoard of directors lieen designated as its de¬ 
pository; all disbursements were made bv him upon checks 
bearing Ins signature and Unit of the president: it was l.is 
duty m preserve all Ism,Is, deeds of trust, title reports and 
other valuable papei-s, and to keep accurate accounts and 
records of all moneys received and disbursed and of all busi¬ 
ness transacted (1{„ 48). For the keeping of said accounts 
and records there were the following books: 

1. Blotter/’ in which should have l>eeii originally en¬ 
tered all moneys received and disbursed. 

“Individual Account of Stockholders/’ which should 
have contained a separate account with each investing and 
borrowing stockholder in respect of moneys received or dis¬ 
bursed on account of such stock. 

s. ••Loan Ledger," which should have contained indi¬ 
vidual accounts of each loan made by the Association, with 

the entries of all moneys disbursed and received in resnoot 
thereto. ' 1 

4. "Cash Book." hi which should have been entered on 
the right or credit side each disbursement as made, and on 



the left or debit side monthly totals of all moneys received 
from every source; these monthly aggregates of receipts 
should have been api>ortioned in separate columns in re¬ 
spect of each of the twenty-six series of stock, as each item 
of business transacted was referable to one of said series; this 
book was so arranged as to contain, with reference to each 
series, separate items of moneys paid on account of dues, 
interest, principal or in full settlement of a loan. 

in addition to the keeping of these books, it was his duty 
to keep in a separate book accurate minutes of all proceed¬ 
ings and actions had at the meetings of the U>ard of directors, 
which book was known as the “Minute Book’’ (R., 48, 49). 

Down to March, 1908, the offices of the Association were 
at No. 1825 Wisconsin avenue, and thereafter at No. 1245 
Wisconsin avenue. At the first-mentioned place of busi- 
ne® there was a vault and a safe, wherein all the books and 
valuable papers were kept; and at the last-named place there 
was only a safe, in which all of said valuable papers and 
most of said books, including those above enumerated, were 
kept. At the close of each day’s business said books and 
pa|**rs were locked in s*iid vault and safe, the combination 
of which was known only to the defendant (R., 49). 

Two persons appointed by the board of directors, and 
known as the finance and auditing committee, were charged 
with the duty of examining monthly the aforesaid accounts 
and records of the defendant as secretary-treasurer, and 
making a report thereof. These duties were performed by 
them at the Association’s office in the following manner: 

The committee would verifv each disbursement entered in 


the cash book by actual examination of the voucher therefor, 
represented by the canceled check of the Association; but 
as to the receipts of the Association, they did no more 
than to compare and verify the entries and calculation of 
totals as they hi appeared in said cash book; in other words, 
the cash book not being an original or individual record of 










re< eipts, but merely a secondary and collective sununary 
ol receipts, did not by examination offer any opportunity 
to disclose whether it correctly stilted the total of receipts 
and that fact could only be ascertained by audit of the 

iis hereinbefore enumerated and de- 
serilied. In other words, no actual audit of receipts was 
made bv the committee, but they, having great trust and 
confidence in said defendant, who was always present, relied 
upon his assurances that said cash l«,ok did in fact accu¬ 
rately represent in a summarized way the total receipts for 
the preceding month: and thus, by neglecting to examine 
mu, the original entries of receipts, the correctness and the 
accuracy of the records thereof were never verified or dis¬ 
closed (K., 4,. 49). It should he borne in mind that all 

receipts of the Association actually came into defendant’s 
minds. 

In the early part of 1907 the Association failed to meet 
promptly the applications for withdrawal of sums which 
hail lieen invested with it by stockholders. Delavs in so 
meeting these demands naturally caused a cessation of in- 
vo-„,;e,„s with the Association and a general demand among 
he stockholders for settlement of their accounts This cm 
bmrassed condition became the subject of conference among 
the directors, j"eltiding the defendant, and led to a meeting 
in June, 190,. of the officers of many kindred local asso¬ 
ciations. to discuss the situation and render such aid to the 
Association as would relieve it of embarrassment This 
meeting was attended by defendant, who in a statement de- 

* "red ,he solvenc J’ of hls Association and explained that its 
stringency of funds was due to its having too freelv loaned 

u.V.nT' wt ^ •‘° rCSene e " <,,,ffh t0 n,eet Viands 

' " "• A( th “ n,eet, "S't "as agreed by the representatives 
of the other concerns that they would take over enough of 

the outstanding loans of the Association, making new bans 

2—C 
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f their own, ami thus put the Association in possession of 
ready funds to meet the present situation. The process of 
transferrin^ said loans was to he as follows: 

The defendant was to get such of the borrowing stock¬ 
holders of his Association as he could to agree to transfer 
to one of the other associations; he was then to bring an 
application from such stockholders to one of the said asso¬ 
ciations, just as though it were a new proposition, and the 
association applied to was to treat it as an original applica¬ 
tion to it for a loan; on the delivery to the association ap¬ 
plied to of release of the trust securing the Association, the 
applying stockholder was to execute a new trust to the other 
association, and the proceeds of the transaction were to he 
delivered to the defendant for his Association (R.. 50). 

Following out this agreement, a great many loans of the 
Association, to the amount of about $70.00000. were be¬ 
tween the date of said meeting, to wit, June, 1007, and the 
following June, 100\ transferred. Rach of these transfers 
was personally managed by the defendant. Tn some cases 
he received settlement in cash, while in others he received 
checks. In many instances tin* defendant did not deposit 
said checks and cash so received in the bank account of the 
Association. Many of said checks, instead of being deposited 
in the bank account of the Association, were immediately 
upon receipt thereof cashed hv defendant at the bank upon 
which diawn and no deposit of said cash so received was 
made by him in the Association's bank account. The cash 
hook above referred to. received in evidence—and the only 
hook of account and record in the Government's possession— 
discloses that in many instances no record whatever was 
made therein which covered the receipt* of such funds hv 
defendant, and therefore that he had in *uoh cases failed 
to charge himself with their receipt, and had failed in any 
way to account for or disclose the fact that he had so re¬ 
ceived such funds. In some cases checks and moneys re- 







reived by defendant in transfer of said loans were deposited 
by him in the Association s bank account, but in those cases 
no record apjieared in said cash book to show that said 
money had been received by him or that he had in any 
way charged himself therewith (It., 51). 

It was further proven that the entries as they did appear 
m said cash book were in fact not true and accurate ac¬ 
counts of all funds received by defendant for the Association ; 
that the amounts of some of such entries were in fact false 
and purely arbitrary, not representing amounts actually re- 
<ei\ed or any real transactions whatever, but that such 
entries weie made* bv defendant for the sole purpose of 
showing and forcing a desired balance ( R.. 50). 

It was further shown that even before the transfer of 
the aforesaid loans began, and as early as January. 1907. 
different loans, aggregating several thousand dollars, had 
been paid off by the borrowers, to the defendant, and that 
m these cases the checks received in payment were not de- 
|>ositod bv defendant in the Association s bank account, but 
were immediately cashed by him at the banks on which 

drawn and no record of their receipt by defendant made 
m the cash book (R., 50). 

Among the many loans transferred pursuant to the agree¬ 
ment made at the meeting of the other associations in .Tune 
T907 were those of certain 1 Growers hy the name of Cop., 
mid Blackman, respectively, to which the 26th and *>811, 
counts of the indictment relate, and on each of which a 
verdict of guilty was returned. Tn each of these cases de¬ 
fendant sol,cited and obtained the consent of said borrower- 
to transfer their loans to the Perpetual Building Association 
the details of which transfer were attended to bv him and 
resulted in two checks being delivered to defendant in the 

,7mW 40 Pn i , ', lfl08 u °' ,e in * he Copp ^r the sum 

o’ $780 40 11 T 7 7 !" " ,C B,ackman ^r the sum 
of *< 80.42. Tn each of these cases the defendant immedi- 




atelv collected the cash for said cheeks from the Columbia 
National Bank, on which drawn. He failed to deposit the 
sums so collected in the Association s bank account, and did 
not charge himself with their receipt or make any entry 
or record thereof in said cash book (TL, 51, 52). 

On June 4. 1908, the last meeting of the stockholders of 
the Association was held, at which the regular annual report 
was presented and distributed by defendant to the meeting. 
This report in itemized form, and showing outstanding 
loans and interest of $212,207.79 and a surplus of $35.- 
802.34. had been actually prepared by defendant, and. with¬ 
out any verification or examination as to its truth and accu¬ 
racy. signed by the members of the finance and auditing com¬ 
mittees. The report was discussed and action taken thereon 
looking to its reference to a special committee to audit the 
same, to be made up of persons unconnected with the Asso¬ 
ciation. which, over objection of defendants, was provided 
for. After adjournment of the meeting, the defendant ex¬ 
claimed to the president of the Association that the stock¬ 
holders could “kiss their dollars good-bve/’ At this meeting 
the books and records of the Association were at the office. 
Later, and on July 11 following, legal proceedings resulted 
in the appointment of a receiver, who upon taking posses¬ 
sion of the assets and effects of the Association, and after due 
inquiry and search in that behalf, failed to obtain or discover 
any of the original books of entry as hereinbefore enumer¬ 
ated. or any of the deeds of trust, bonds, title reports, or other 
valuable papers of the Association, or the whereabouts 
thereof, except the cash book hereinliefore descril>ed (K.. 
52, 53). 

The Government resting it> case at this point, appropriate 
motions and rulings in that behalf resulted in the withdrawal 
by the court from consideration by the jury of the thirty- 
fust. thirty-second, thirty-third, and thirty-fourth counts of 
the indictment, and the election by the Government as to the 





remaining cmmts to stand on those counts charging the em- 
nr. einent of money. Thereu|>on a motion to direct a ver- 
< ih <> not guilty was made and overruled, and the defend¬ 
ant offered evidenee tending to prove that .luring the time, 
twered by the indictment the Farmers and Mechanics Na¬ 
tional Bank held a note of the Association for $27 000 and 
a "ole of its directors for $10,000; that the hank and the 
sud directors were solicitous about the payment of said 
notes and were urging payment thereof; that the monevs 
received by defendant from the transfer of loans and other¬ 
wise. instead of lieing deposited in bank, were used as cash in 
the drawer of the Association to meet demands of withdraw¬ 
ing stockholders who. when paid, would endorse the check 
payable to them bv the Association and receive cash in set- 
I ement. of their accounts; that during the period covered bv 
the indictment cash to the amount of $2.7.000 wlw so ( ]^_ 

bursed in this way. and the practice known to the officers and 
directors of the Association: that the accounts of the defend¬ 
ant as they appeared in the cash book were entered monthly 
mid. as entered, audited and certified by the finance com¬ 
mittee. and at the time of said audits and certification all 
I lie. hooks of the Association were accessible to them for ex¬ 
amination. The aforesaid evidence was given by a certain 
Donald Miller, a brother of defendant, who had for a part 
of the time mentioned in the indictment, been employed 
under the defendant at the office of the Association, and a 
certain Miss Krumpke, who, during the periods covered by 
the indictment and from thence until and during the trial of 
the defendant, had been and was in his personal employ. 

The defendant himself did not take the stand and no ex¬ 
planation was offered as to the loss or whereabouts of the 
,K »nks of original entry (R,, 53, 54). 

Thereupon in rebuttal the Government gave evidence that 
the officers and directors never authorized, consented to. or 
had knowledge of the defendant’s alleged practice of with¬ 
holding the receipts from deposit. 
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The Government offered to prove that during the period 
covered hv the indictment the defendant received certain 
checks and moneys not mentioned therein, which were not 
entered in the cash t>ook or otherwise accounted for, in con¬ 
tradiction of any evidence adduced hv defendant tending to 
prove that the cash hook did in fact contain entries of all re¬ 
ceipts. and as further tending to show a general shortage; 
hut to this offer defendant’s counsel objected, and upon their 
statement to the court that they would not contend that the 
cash hook did contain entries of all receipts hv defendant, the 
offer of the Government was rejected ( R.. 55). 

And thereupon, after action of the court upon certain 
prayers submitted by the respective sides, counsel argued tin* 
case to the jury, during the course of which counsel for de¬ 
fendant made frequent remarks to the effect that conviction 
of defendant would he followed hv imprisonment in the peni¬ 
tentiary. Although such action of counsel docs not directly 
appear in the hill of exceptions, counsel for appellant concede 
and agree that it shall he considered as though stated in the 
hill of exceptions. It was these observations of counsel that 
invited the remarks of the court in his charge to the jury 
which h ave been assigned as error (R.. ho). 


The court below committed no error in requiring 
defendant to go to trial before a jury made up in the 
manner in which the jury in this case was composed. 

The jury was procured at first in the usual way. The 
regular panel of jurors on duty in ( riminal ( ourt No. 2 
having become exhausted by reason of challenges and ex¬ 
cuses. without completing the jury, the court ordere 1 the 
clerk to draw the names «*f twenty jurors out of the Ih>x. 
who were summoned for jury sendee by the marshal. 
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Him additional drawing also became exhausted through 

oourt.TT < ’ l , e : XCUse ’ before the j"«T «as complete, and the 
oour ordered the clerk to draw fifteen additional names from 

ho jur> box, which was done, and from this number a jury 
Inse ’ qUalifled ’ “ ml S ' VOrn 10 issues in ,he 

lh : Af p r the jury was thus swon b and just before counsel for 
£? Government made the opening statement, Lerov C 
Diteler, one of the jurors, announced to the court that be 

was unable to read. This disqualified him. and he was ac¬ 
cordingly excused. 

On the following day the remaining eleven jurors were 
discharged from the further consideration of the case on 
motion ot the counsel for the (internment, and all the tales¬ 
men who hail been accepted to try the ease were finally dis- 
charged mid their fees ordered to be paid. 

It then appearing to the court that the regular April jury 
panel was incomplete, the court, having excused all save five 
«• he origina twenty-six fro,,, further service, ordered the 
-I. k o draw the names of fifty arsons from the jury box 

o de- '? s """" ,,n ti,e "> *« appear forthwith, in 

-id, to complete the regular jury panel for the April term 

he jurors appearing, the panel of twenty-six was .. 

, i "' <l ,he t,RHin ca,led f,)r "•*»' 

Counsel for defendant at this point objected to being rc . 
<l*i*i,' *° ln:, i' h»r reasons stated by counsel as follows: 

I h( i jury which was in service at this- term_th#* 

regular panel for the months of April and Mar t 
those months are prescribed by the Code—having 
consisted of twenty-six persons, and this case having 
Wn called for trial, twenty-one of those person* 
after examination upon their twW/re were either 
excused for cause or peremptorily challenged and 
talesmen were summoned to fill the panel in accord¬ 
ance with tlie provisions of section 209 of the Code. 




When the jury was thus brought up to the number 
of twelve, the twenty-one persons who had thus been 
excused or challenged were finally discharged foi tin 
term, ami ceased to form part of the regular panel 
for the term. Thereupon the jury of twelve which 
had been selected for the trial of this case was sworn, 
ami after being so sworn a disqualification of one of 
the jurors was disclosed, and lie was excused from 
the jury, and on motion ot the l nited States the re¬ 
maining jurors were discharged. Thereupon the 
court directed the summoning of jurors by drawing 
from the box to supply the places of the twenty-one 
of 11 10 regular panel excused and challenged as afore¬ 
said. there then being left of the regular panel onlv 
the five jurors of the twelve originally sworn to trv 
the ease. It i* oar etttttention that the panel far the 
film eoiihl not thnx he reconstituted. ft is our con¬ 
tention. further, that if the panel could thus be re¬ 
constituted. it max improper and unlawful to dram 
from the hoy the name# of more titan twenttpone 
juror*, unless and until after the examination of such 
their number should be reduced, and as their num¬ 
ber might be reduced it was improper and unlawful 
to have drawn from the 1h>x and summoned more 
than so many as were thus excused. Wherefore, for 
the reasons indicated, we contend that the formation 
of this panel a< it now stands and is presented to us 
i< unlawful, and that a jury of this panel, or that 
will contain any of those thus summoned, will be 
an unlawful body for the trial of the defendant; and 
we object to the constitution of a jury to try the de¬ 
fendant at this time and under the circumstances, 
for these reasons. v 

(Rec.. pp. ‘15. 5CO 

The court overruled this objection, to which action an 
exception was duly noted. 

Thereafter the selection of a jury proceeded, and the 
panel drawn as above indicated became exhaused by chal¬ 
lenge or excuse, before a jury was obtained. The court 
thereupon, exercising the power conferred by section 209 







<>f the Code, ordered the marshal to summon as talesmen 

The oIT mi <hd SUmm ° a ’ ° ne at a time - persons’ 

, dl,lte of U'ese persons were not drawn from the jury 

,• . J 0f ,1 "- se hfu * u - !,f ^r the defendant had exhausted 

Ins challenges, the jury was completed 

latch juror out of the fifteen so summoned was chal- 
h tlted by counsel for the defendant, no, upon the ground 

' „ t " letll0d of summoning that juror was illegal, but 
pon the ground that there being “no regular panel for the 
pending tern, there eat. be no one summoned L sen ice on 
'“u J' lr .v this court” (Rec., p. 37). 

Patch of these challenges was overruled bv the court and 
exceptions noted. ‘ ’ 

Then, after the jury was constituted, but before it was 

»t". counse for defendant challenged each juror in the 

I'”-', except the five members of the original panel, upon the 
grounds already stated. 

This challenge was also overruled, and exception noted 
he three exceptions thus taken are made the basis of the 
first five assignments of error by counsel for appellant, and 
he basts of the first point or proposition upon which they 
< >. I- wit, that the court below erred in requiring defend- 

• t.. go to trial before a jury made up in the manner in 
"liirli the jury in this case was composed. 

On this branch of the present appeal, the only question 

I'["ly l >' l,efore court was whether or not the 

• unit below had the power under the provisions of (he Code 

<« summon fifty persons out of which to constitute the re<m 
tir panel for the April ten,,, after discharging the jury that 
,JU boon impanelled and sworn to try this case 
Although counsel for the defendant objected to the dis¬ 
charge of the jury when the ineompetenev of Ditzler was 
discovered, no exception was taken to the action of the court 
in so oing. And even if objection and exception had been 
taken in due form, the discharge of the jury was in the 
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power of the court and entirely within its discretion (Stithy 
v. Foote, U) How.. 21H). In that case a juror was excus'd 
because of sickness after counsel for plaintiff had begun hi' 
opening statement, and the court ordered another juror to 
lx* drawn. This was objected to by defendant, but the Su¬ 
preme Court, by Mr. Justice Curtis, affirming the court be¬ 
low, said: 


"In such a case we think it rested in the discretion 
of the court whether the withdrawal of a juror should 
he treated simply as occasioning a vacancy on a still 
existing panel, or as breaking up the panel altogether, 
and it being matter of discretion, no error could be as¬ 
signed upon it even if there were reason to believe, 
what in this case there i' not. that the discretion was 
not wiselv exercised. 


So. in the present case, the court wisely exercised its dis¬ 
cretion in discharging the jury after the discovery of Hitzler s 
incompetency. 

Nor i> the question in any wise affected by the "consent 
of counsel for the defendant, that the court should proceed to 
complete the panel with the eleven remaining jurors, re¬ 
storing atnl allowing to defendant one peremptory challenge, 
but denviiiii to the Government a similar right. 

The defendant having exhausted all the challenges allowed 
him by law. it was of course beyond the power of the court 
arbitrarily to grant him an additional challenge. 1 he ie- 
ipie>t or "consent** of counsel for defendant was in itself, 
therefore, without merit, and coupled. a> it was. with the 
proposition that the Government should be denied a similar 
right of challenge, although the situation of the Government 
:i' to challenge was exactly the same a> defendant's, utterly 
unreasonable. 


The sole question then for this court to determine is. as 
has been stated, whether or not the court below had the 
power, after the discharge of the jury impaneled to try the 
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°, r ,he nan,e8 of fifty additional jurors tobe drawn 
from the ho* and summoned for the purpose of complying 
the regular April jury, by selecting from the fifty so drawn 
twenty-one jurors to add to the five original jurors remaining 

It is submitted the power of the court to do this was ample. 

he sections of the Code giving this power to the court are 
as follows: 


* he. 208. If any persons selected as jurors cannot 
*e found, or shall prove to he incompetent, or shall he 
excused from service by the court, the clerk, under the 
direction of the court, shall draw from the box the 
names of other persons to take their places. And if. 
after the organization of the jury, other vacancies oc- 
(ur lerein. the>’ shall he filled in like manner.” 

oec. zOH. If at any time during the impaneling of 
a Jury, in any other than a capital case, the regular 
panel, by reason of challenge or otherwise, shall he 
exhausted before the jury is complete the court mav 
in its discretion direct the clerk to draw from the box 
he names of other persons to serve as jurors and cause 
'em to he summoned, or order the marshal to sum¬ 
mon as many talesmen as may he necessarv to com¬ 
plete the jury. 

After the discovery of the incompetencv of Ditzler and 
the consequent discharge of the jury, there remained in court 
and attendant upon it for the purpose of serving as jurors, 
live persons who had been originally summoned to sene as 
regular jurors for the April term. The other seven who had 
made up the jury had been summoned as talesmen for sen- 
ice as jurors in this case only. Therefore, upon the discharge 
of the jury, they were out of office as jurors and were rightly 
finally discharged. There were thus caused twenty-one 
vacancies in the April panel. These vacancies, according to 
the mandate of the statute, had to he filled in like manner as 
though they had been excused or had proven incompetent 


I 
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when originally called—that is, by the clerk drawing from 
the box the names of other persons to take their places. 

The situation that presented itself was in no respect differ¬ 
ent from that which is found at the beginning of every jury 
term. Twenty-six names of proposed jurors are drawn from 
the box. and these twenty-six men are summoned as jurors 
for each circuit and each criminal court for a period of two 
months (Code, sec. 204). Tt always happens that some of 
these so drawn and summoned are incompetent to serve a~ 
jurors and some are excused from service. Thus develops 
the condition contemplated by section 208 of the Code. “If 
any persons selected as jurors cannot be found, or shall pro\e 
to 1 h* incompetent, or shall be excused from service by the 
court’*: and the situation is always met in the manner pro¬ 


vided for in the same section—that is. 


bv the clerk's drawing 

t 


from the box the names of other persons to take their places. 


There is no limitation on the number of names to he drawn. 


The court is not put to the inconvenience of drawing only 
that number of names which makes up the difference be¬ 


tween the number of jurors already accepted and twenty-six. 
the number required to complete the panel. The court al¬ 
ways directs the clerk to draw enough names to insure the 
procuring of the requisite number to fill the panel out of all 
those drawn. Thus, if five jurors have proven incompetent 


or been excused, the court may direct ten or fifteen names to 
he drawn : if ten, then twenty or thirty jurors may be sum¬ 


moned. 

So. if after the jury is organized for the jury term a juror 
becomes sick or i< excused for any other reason, the court 
is met with the exigency contemplated by the last part of 
section 208 of the Code. “And if. after the organization of 
the jury, any vacancies occur therein*’: and the court meets 
this situation also in the manner prescribed by the Code and 
proceeds to fill in the vacancies “in like manner.” that is. 
by directing the clerk to draw from the box the names of 






olher |arsons lo take t i loir p l m . es Uw ^ ^ ^ 

"" ,he number "/ 'ionic, that nuu, be drawn or 
".) lo r,o„, be summoned, nor of the number of varaneie* 
Iie . Tf "ne juror, after t l, P first organiza- 

V ,e J " rV ' l,eCm,,es ri< * or » excused for any other 
! • , ' m,rt " mv ,,ircct *e clerk K, draw the names of 

,,erSO, , ,s or ten P e ™»* ^m (l,e 1 k>x and have them 

.r J°. ^ as ' nrors to the place of tho.se cx- 

• "I if ton or I wo, i tv jurors, after the first organiza- 

. , K< '° n, 1 e s,ok or f,rp excused for any other reason, the 

',,, max « iroot- the clerk to draw fro,,, the box the names 
o wcnt.v or fifty other persons to take their places. 

present case is exactly that last described. After the 
u>.x. impanelled and sworn to try the issues in this case had 

1 th n om \ rm " u] iMf "' i "' i,s ^ 

1 to fixe. I he Other twenty-one had been excused 

!z ■*** t it *- — 

IC excusing of the jurors is of course immaterial 
• It,.i f"** '» «* «llin« »f ",„y” : 

These vacancies were necessarily and properly filled bv the 
dirertin * *e <^rb- to draw from the box the 
: 7 k Pr P ° rSOnS '° ,ake the Plnce of the jurors who 

m-tefthe clerlTto dT!^ S* Cq ’' aI Pr ° Priety the cmirt *- 
box in a„ effort t ,he " nmes °f fifty persons from the 

—"* ^ - 

tenrion'^Thlir!-n f0 Ii^ ,e i7,h" nt S,,p f’ ort for *eir con- 

1—1 the clerk should draw l^manx" ^ ^ r °?' nr 

drawing of juries. Thev no' f T', " providin K for the 

to 1**0 the court ordered^"the marshal ^s" ** ^ ^ 
Persons, without mentioning their numberTfill" 
ficent panel: while under the present law the elerk.Vndt 
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the direction of the court, draws from the hox the names 
of tho>e not found, proved to ho incompetent, or excused 
from service, in the place of the latter; “that is to say. it 
i' contended by counsel for the defendant, “in substitution 
for them, which of necessity limits the number of new names 
to l»e drawn to the number of those whose places they are 
to take.” 

( ounscl fails to notice that tin* rs^ ntml difference be¬ 
tween the old system of drawing jurors to make up a panel 
and the new. is not in the number of names to he drawn, hut 
in the manner of their -election. I’nder the old system the 
mimes were not drawn from the box. but the marshal sum¬ 


moned whom he pleased. Hence the evils that led to the im¬ 
proved system provided for in the law of 1889, which were 
corrected by providing that the names should be drawn from 
the jury-box by the clerk.under an order of the court. I’nder 
th<* old system and under the new. the practice has been un¬ 
varying to draw out and summon more jurors than were ac¬ 
tually necessary to make up the panel. And this practice, 
as pointed out above, is open to no objection; on the con¬ 
trary. it has tin* distinct merit of enabling the court to ob¬ 


tain a jury in two days. If the system argued for by counsel 
for appellant were to be adopted, it would often take weeks to 
obtain a jury for the term. 


court 


therefore, having in 


case followed 


the practice, pursuant to the statute, that has been uniformly 
observed, certainly since the passage of the act of 1889. has 
brought this case within the principles announced hv coun¬ 
sel for appellant (Brief, p. *29). “that every statute dealing 
with the subject is interpreted and construed according to it* 
language as apprehended by the court having jurisdiction 
in the premises, and in the light of local understanding and 
practice, active or passive.’* 

Here the court Mow. finding in the statute no limitation 
on the number of jurors it might order the clerk to draw 





I" fill Up the vacancies on the panel. being desirous of ob- 
liunins a jury speedily, followed the uniform practice which 
'I find always observed, and ordered the clerk to draw fiftv 

". ! "" os fro '." ,he '»* f '«'" which to select twenty-one to till 
tlie vacancies hi the regular panel for the April term. 

fn this, it is submitted, no error was committed. 


A8 ^*. C . 0Urt bel0 . w did not ^ in holding that if the 
Association was in law a partnership and the defend- 

could not be ^ of - 

As pointed out by counsel for defendant, this proposition 

b . i,S,S lhe eleventh, fifteenth and sev- 

nt< tndi assignments of error. 

r uled I' d ' " U ! y k "°' v just ,low 'he question was 

t P 'l "* u ' '«■ presented to this court we point 

"" ll,e 1 S ' X " 1 «*«S'inient of error goes p, ,| le refusal of 

‘zrr,: ;;rs • r r - ^ f<: 

.. ,h ° 

These were the counts on which lefl ' V »'*otment. 
The fifu.nutl. • lefendant was found guiltv 

me fifteenth assignment of error is h„**,i „ y ‘ 

. 
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in the indictment mentioned and described, was a 
mere association of persons with the common and sole 
object of enabling their members so associated by 
co-operation to invest their savings, become their own 
landlords by providing funds for the purchase of real 
estate, and to make improvements thereon and that 
the defendant was, at the time of any of the alleged 
offenses charged in the indictment herein, one of 
tiie said Association, vou are instructed that the mem- 

' I 

hers of the said Association, including the defendant, 
were in law partners, and. accordingly, that the de¬ 
fendant could not commit embezzlement of any of 
the moneys or property of the slid Association.*’ 

The seventeenth assignment of error is based on tin* re¬ 
fusal of the court to grant defendant's twenty-sixth prayer, 
which was a request for a peremptory instruction of not 
guilty on each count of the indictment. 

The point thus variously raised is exactly the* same as 
that raised and decided by this court in the recent case of 
I'nited States vs. Rohde, •»4 App. 1). C., 240. 

It is here contended that the First Co-operative Building 
Association was a partnership, that the defendant was one of 
the partners, that the funds he misappropriated were tin 4 
funds of the partnership: and therefore he cannot he guilty 
of having embezzled them. 

There is. it is submitted, no substantial distinction be¬ 
tween the present case and the Rohde case. There the de¬ 
fendant was the treasurer of an unincorporated beneficial 
association. and he embezzled the funds of the Association 
which came into his hands as treasurer. The exact sim- 
ilaritv Iretween the character of the funds cml>ezzled in that 
case and those embezzled in this, and the relation of the de¬ 
fendant thereto, will be made clear at once by quoting from 
the language of Chief Justice Shepard. He said: 

“This fund was accumulated, through payments 
of dues and in other ways, for the promotion of the 
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whe.? he nd r^* 1 ^ *“ «^M e «SS5SSr 

association shall bTdJKT''when'collS fcj £e 
financial secretary or m>cnf \, i i ecte<1 toe 

Vfi* 

adopted at a meeting of the union.” ' 1 

., N ’,'!.' t '! e l ,rftsent tt ‘*. the moneys ami funds collected hv 
<‘u defendant were to I* deposited by him in the Farmed 

■r 1 Bank ><< be PU i<i „„t on i y bv wler e ” 

• hrector ” reSOh,tion of the board of 

prodded': * eC ‘ i °" ° f nr ‘ iC ' e IV ° f " ,e co '*«titution it was 


all m^thlL^of ^e U \* V ° • '!‘ C P res !, dent to P*«ide at 
i im ciings ot tiie Association and of the board of 

d octors. b» preserve order therein, to sign all orders 
on the secretary-treasurer for the n .vmnnV i 

when ordered by the boar.l of directors, and to°wr 
president.”' ‘i""? ,l l*l Gaining to the office of 
(Rec., p. 40.) 

Ry article V it was provided: 

" I he duties of the secretary-treasurer shall l«- u, 
ecene all moneys paid into the Association - to nav 
all orders of the board of directotv if signed’ by the 
president: and lie shall give bond in tti« 

$6,000, or such greater sum as the board ,nav from 
to Ume dlrect > for ‘be faithful performance of 
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his duties, and at the expiration of his term of serv¬ 
ice. he shall deliver to his successor in office all 
moneys, hooks and papers that may he in his pos¬ 


session. 

(Rec., p. 40.) 

And in the first section of article VI it is provided that 
it shall lH* the duty of the hoard of directors to attend to the 
safe investment of the funds of the Association and its finan¬ 
cial concerns generally (Rec.. p. 41). 

Further, in pursuance of its duties, the hoard ol directors, 
hv successive annual resolutions, adopted at meetings at 
which the defendant was present, designated the Farmers 
and Mechanics National Rank of Georgetown as the de¬ 
pository of the funds of the Association (Rec., p. 47). 

These undisputed facts, it i> submitted, firing the present 
CJISC SO squarely within the principles announced in the 
Rohde wise, that further argument seems useless. 

It is attempted, however, n> distinguish the Rohde case 
from the case at bar because, it is said, the object of the As¬ 
sociation in this case was a sharing of profits; and this couit 
in explaining the nature of the Association in the Rohde 
case pointed out that: “The Association in this instance was 
not organized for any purpose of trade or profit. There 
could therefore U> no mutual participation of menders in 
profit and loss.’’ 

Rut if the Association he held to he a partnership in the 
technical meaning of the term, there is no evidence whatever 
in the record that the defendant was a stockholder or paitnei. 
profit and los*.’* Rut if the Association he held to he a 
partnership in the technical meaning of the teim, there is 
no evidence whatever in the record that the defendant was 
a stockholder or partner. 

True* the constitution provides (article II) that all the 
officers of the Association, including the secretary-treasurer, 
should be stockholders. But no word of evidence was offered 











tending to prove that a- a fact the defendant was actually a 
stockholder. In the absence of such proof, the principle 
sought to be invoked by counsel for defendant can have no 

possible application, for the jury could not have found that 
lie was such partner. 

Lven assuming, however, that the Association may lie 
held to l>e a partnership, still the present case is within the 
principle of the Rohde case, and the offense committed bi¬ 
ne defendant comes within the purview of section 834 of 
the Code. 

Again, in the Rohde case. Mr. Chief Justice Shepard 

' ll is sufficient to say that no reasonable constme- 

. .! .**“• 83 .4 "f the District Code warrants the 

proposition maintained. It makes one into whose 
^session property shall come by virtue of an office 
01 0,11 Payment, held of an unincorporated associa- 
lion, liable to conviction for embezzlement, ‘whether 
Ihe thing so converted la- the property of his master 
or employer or that of any other |>erson.’ etc The 

appellant was an officer of his association, and .. 

into |Hiss('ssion of the money by virtue of that office 
only. He was not entitled to the possession of anv 
part of the fund, except bv virtue of his office, anil 
lie could not pay it out, in whole or in part. unl n ss 
under an order passed at a meeting of the Associa- 
t.ion. Any other disposition of a dollar of the fund 
would he a plain breach of his trust. The statute ex¬ 
pressly applies to officers of the unincorporated as¬ 
sociation. the \arious kinds of which were well 
known : and there is nothing to indicate an intention 
to limit the offense to those officers only who are not 
at the same time actual members of such association. 
Xo reason can Ik* suggested why officers equally 
guilt-v of willful wrongdoing should lx* exempted 
from punishment, for the sole reason that they 
might happen to he members a< well as officers of 
the association. Where a penal statute is to be con¬ 
strued it must, like others. l>e given a reasonable 
construction so as to avoid an absurd or unjust con¬ 
clusion. 
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The application of the statute is not intended only as to 
those persons who may he devoid of any interest in the 
funds of the Association. Its evident object is to protect 
the accumulated fund of members of a voluntary association 
from misappropriation by the individuals who are charged 
with its actual possession and care. By common knowledge 
we know it to l>e the practice among unincorporated as¬ 
sociations to install their own members as officers to receive, 
preserve and disburse the funds in accordance with pre¬ 
sented regulations, and it would Ijo a sad commentary on 
the law to announce that before an unincorporated associa¬ 
tion can invoke the protection of its funds by law. it must 
take heed to intnist its property to the possession ami care 
of strangers to the Association and its property. 

As declared bv this court in the Rohde ease: 

% 

“Section 834. in terms, comprehends the officers 
of all unincorporated associations, without distinc¬ 
tion, and declares the wrongful conversion of prop¬ 
erty coming into their possession by virtue of their 
oflice to constitute etui>ezzlemcut; and it would l>e a 
reproach to the administration of the law to read into 
it an unreasonable and technical exception that 
would avoid its salutary o|>eration in the case of those 
officers who are at the same time meml>ers of the 
association whose trust has been 1 jet-raved.” 

III. 

By appellant’s brief (p. 27) the seventh, tenth, eleventh, 
fourteenth, sixteenth, seventeenth, and nineteenth assign¬ 
ments of error are included within the third group (p. 12) : 
hut the argument in the brief is confined solely to a discus- 
>ion of the fourteenth and sixteenth assignments, predicated 
upon the rejection of the twenty-first and twentv-fourth 
requests for instructions. 

Tn discussing the twenty-first request for instruction, set 
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flit on page .,7 of the record, counsel lms fallen into the 
, .' n ’ ,,r l,li " vMlil,os Ute |»ro|>osed praver. nainelv. in 

r" r """" K ,Jl! " 1110 °" ,v ‘‘'i'loiice lending to pr0V e the uiilnw- 
" < ''" lv ‘‘ rs,on ,,f s "".s identified hv the indietinenl wa< 

I ic rempt thereof l,y defenda.it and the failure to explain 
their disposition. 1 

Xn fault is found with the proposition, fundamental in 
i > <• laracter. that to support a charge of embezzlement there 
must l>e affirmative evidence of an intentional and wrong- 
ful or fraudulent conversion of tlio funds charged to have 
been embezzled. In the case at bar there was direct and af- 
i ii niativc proof, consisting of an array of incriminating cir¬ 
cumstances strongly evidencing conversion of the funds bv 
<lefendant. which, briefly reviewed, are as follows: 

Thnl during nil the times mentioned in the indictment de¬ 
fendant was engaged at the office of the Association in |,i* 

' 11 I*' ^•retarv-treas-urer. asst.ming the general manage 
incnl ,,f its business (Roe.. 48. 49): that these duties con¬ 
sisted of receiving all funds paid into the Association, either 
in purchase of stock, on account of loans, or otherwise, de¬ 
positing the same in a designated hank, and disbursing bv 
check all moneys paid out on its behalf; that he in fact did 
>0 ,<<ono mid disburse all such moneys ('TJee.. 40. 47 4 s) • 
that it was Ins duty to keep accurate accounts and record* 
of all moneys so received and disbursed, and of all other 
oust ness transacted, including minutes of all proceedings „f 
the Association and its board of directors, .such records to 
include an accurate account with all stockholders, both in¬ 
vesting and borrowing, and to be prepared at all times to 
inform stockholders of the financial condition of the \sso- 
cation (Rec. 48. 49). Tn order to properly and faithfullv 
pei form the duty of keeping such accounts and records a 
comprehensive set of hooks, particularly described in the 
transenpt of record, had been adopted and was in use. which 
if it had been kept by defendant, as was his duty, in an ne¬ 
ourate and true manner, would have contained a separate 
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and individual record of each and even* transaction of any 
kind had bv or with the Association ( Rec.. 48, 49). It wa* 
his duty to. and he in fact did. have in charge all said hook' 
and records, likewise all bonds, deeds of trust, title report." 
insurance policies, and other valuable papers, which wort 1 
left to his care and preservation, to be delivered by him t<» 
hi" successor in office (Rec.. 47. 48). These hooks of ac¬ 
count and valuable papers so left to hi* care and custody 
had. for many years, and up to time of the appointment of 
a receiver, been preserved by defendant in a safe to which 
he alone had the combination (Rec.. 49). Yet when the 
examination and audit of the papers and books, which he 
bad tried to avoid, by competent men theretofore uncon¬ 
nected with the affairs of the Association, became imminent, 
and when the time arrived for defendant to deliver the same 
to Ids successor, a receiver duly appointed by tbe court, with 
tbe exception of tbe cashbook, not a vestige of either re¬ 
mained. and not a trace of their whereabouts was ever di- 
covered. though due inquiry and search in that behalf were 
made (Rec.. f>2). 

It should be noted that tbe cashbook so recovered was in 
no sense a record containing original entries of receipt*. 
Though it did contain in detail all the disbursement*, for 
which defendant was careful to take credit, yet as to the re¬ 
ceipt* it was intended only to present in summarized form, 
under particular classifications, the totals for each month. 
The missing books were the ones which should have included 
original entries of all funds received by defendant on behalf 
of tbe Association (Rec.. 48). Tn view of tbe fact that the 
regular auditing committee of the Association, through it" 
great confidence in defendant, had not in their monthly ex¬ 
amination* gone back to the aforesaid book* of original 
entrv (Rec.. 49). it was possible, and indeed simple, for de¬ 
fendant to have placed in said cashbook any figure* suitable 
to hi* ends, with nothing thereby to indicate their accu¬ 
racy and truth. And be did in fact avail himself of the op- 
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portumty thus provided by perverting the objects of this 
cash I >ook to screen his corrupt conduct in handling the large 
sums of money which had come into his possession as the 
trustal officer of the Association. 

During the period covered by the indictment, there were 
paid to and received by defendant, on outstanding loans of 
the Association, large sums of money and checks designated 
m the indictment, including the sums charged to have been 
cmliezzled by the twenty-sixth and twenty-eighth counts 
upon winch he was convicted. In all these cases, amounting 
to $-0,000.00. through transfer of loans, ami manv more 
thousands in settlement of loans other than by transfer, de¬ 
fendant as secretary-treasurer, bad actual and direct per¬ 
sonal charge (Rec.. 50. 51. 52). These funds as they came 
into Ins possession were not deposited in the Association s 
■auk account, as they should have been. Where check- 
acre received they were immediately cashed bv defendant at 
the bank on which drawn. Though all these receipts should 
by projier entries, have been recorded in said cashbook, in 
many instances, including the Copp and Blackman settle¬ 
ments identified as the twenty-sixth and twentv-eighth 
counts upon which conviction was had. no entries of any 
n.itme whatever had been made by defendant (Rec., 50. 51. 
••2). In other cases, entries had been made, but they were 
not true and accurate accounts of the funds so received bv 
defendant, and the amounts relating to some of the entries 
were false and purely arbitrary, not representing the 
amounts actually received, or any real transactions, but 
placed in said hook for the sole purpose of showing a de¬ 
sired balance (Rec.. -19. 50). By these means defendant to 
conceal Ins wrongdoing, had wilfully and arbitrarily con¬ 
structed. by means of fictitious and fabricated records a 
book which would serve to shield him from suspicion 
The recovery of the cash book at its accustomed place is 
thus accounted for: and thus also is explained the con- 
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cealment or destruction by defendant of the books of original 
entry; for, standing alone, and unrefuted by the original 
records, the cash hook purported to he a correct summary of 
all receipts, and its integrity was only destroyed after many 
days consumed in establishing its fictitious and fabricated 
character by primary information. 

To summarize, more than $76,000 was received by defend¬ 
ant in settlement of hams. It was not deposited by him. 

Where checks were received in payment, instead of being de¬ 
posited or presented at the Association s bank, they were im¬ 
mediately cashed bv defendant at the particular bank on 
which drawn. Xo record of the settlement of these loam 
and the receipt of the money therefor was made in the cash 
book, but said book was filled with arbitrary, fictitious, and 
fabricated entries, and in many cases, contained no entries to 
indicate the receipt by him of the funds in settlement of 
loans. In addition all the valuable papers and original 
records had disappeared under circumstances pointing to 
their destruction or concealment by defendant. 

These were the facts that tended, directly and affirmatively, 
to prove that defendant had intentionally, wrongfully. and 
fraudulently converted the Association’s funds, as charged 
in the indictment. 

As stated by Wharton: 

“If a |ktsou whose duty it i^ to receive money for 
his employer receives the money and renders an ac¬ 
count in which it was omitted, the necessary proof of 
concealed appropriation is supplied. I he fraudulent 
appropriation is to be inferred from facts, among 
which is the denial of the reception or the suppression 
of facts of such reception. And it is usual to 
require in addition to proof of reception some 
proof of attempted concealment, flight, or other 
facts inferring fraud, among which the falsi¬ 
fication of accounts is to be noticed as pecu- 
liarlv significant. * * * And to show flight. f 

insolvency, concealment or evasions form strong ele- 
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f«KtntnSe tol of ,“ n ^alment and evasion 

Whar'on V? re> 'T efl » conspicuous.” 
liarton, Criminal Law, 10th ed, see. 1030 


.ne!' , 'te < ! ,r anTh Sk r ) ^ "" "“ e im » facts enu- 

ted ’ ,u " 1 b y lts terms assumes that there was lm .i,; tl „ , 

; .. .. .. « P SrjtS 

i s'^sr io ;; 7 -"««*•» i 

ciiiiiinauu. it singled out a Darticiilar ,.ir 
eumstiiuee, on a subject dependent upon a number of vary 
circumstances, and omitted all reference to others of hn 
portance, which constitutes an additional objection. Wal- 

V ;.'Y, ■ S7 '"'- V ’ 18 A I-I>. lb C.. 152; Bradford v» 

A of Hum I hen. Association, 20 Vdd I) C 9 A«. z? ✓ , 

, * t C0 J°: Leak ’ 163 U. S„ 280, 288; Pern rich vs 
I ,„M .states. 20o L. S„ 80. 92; City and Suburban Ry „» 
Svedbory, 104 L. S., 201, 204. ,V * ' 

Its phraseology was such as was calculated to confuse and 

, ' W { uly ,n n dlst "*ct understanding of the issues of 
tact involved Bank vs. New England Bank, 6 How 213 

Moreover, the charge of the trial judge, as given in his 

own language, clearly and amply enlightened the jurv upon 

I' e ' eme " t ' 1 ° f " ,0 «**• Tl,ev " ere instructed that as to 
specific sums named in each count they must find, bevond 

a reasonable doubt, that defendant wrongfully eonvmed 

.•o M ", lnS °' Vn , ,Me - did fraudulently take, make awav 
‘"‘ d ‘ l,e su,| c "itb intent to convert the same to 

us own use (K., 61); that it was a question of fact for them 
o sa\ upon the evidence supporting each count, whether 
ie> were satisfied beyond a reasonable doubt that defendant 
did convert etc., the particular money to his own use (R„ 
62) that the same essential facts were charged in each one 
of the counts, and as to each one they must all be proven (R 

t>J), that a man cannot commit embezzlement bv accident or 

6—C 
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tiy any innocent means, anti that it was necessary for the jury 
to find, in order to convict defendant, that he converted the 
funds wrongfully and intentionally, intending to misap¬ 
propriate the same; that the mere loss of money, the mere 
failure to keep track of it. or to keep an account of it. is in¬ 
sufficient to sustain the charge (K.. ho, l>0). 

No part of this language was excepted to, and embodying, 
as it <loes. a plain, full, and fair presentation of the oa<e and 
the matters contained in the rejected instruction, no com¬ 
plaint can be heard that the court chose its own language in¬ 
stead of counsel s. 1‘iekford r«. Talbot, 28 App. D. 49K: 
Indianapolis, sic.. II. Co. vs. Ilorst. 0:t U. S.. 291. 

The rejection of the twenty-fourth request for instructions 
(sixteenth assignment) set out on page oT of the record, re- 
,ntires no other comment than that the trial judge, as jus 
noted, plainly pointed out to the jury that they must hud 
separatelv as to each count that the defendant did actually 
I hr saws identified taj the part, color coants snh- 

initted to them for their consideration. 


The court below did not err in refusing to instruct 
the jury that if the defendant formed the intention 
of converting the funds of the Association before or at 
the time of the receipt of such funds and converted 
the same pursuant to such intention he was not 
guilty of embezzlement. 

\s counsel point- out. this projtosition is covered by the 
eighth, tenth, eleventh, twelfth, thirteenth, seventeenth, and 

eighteenth assignments of error. 

The eighth assignment of error is predicated upon 
court’s declining, at the conclusion of the Government s 
case in chief, to direct the jury to return a verdict for the 





defendant on the ground that it was. the contention of the 

f ' \ er, ""f nl ,hat 11 was ll *e pur)>ose and intent of the de¬ 
fendant. tn getting the funds of the Association, to . onvort 

make th 'T f'"'i aSe ’ efleot ot •' iU< ' ,1 «»»*«ntion being to 

The tentl, and eleventh assignment of error are based 
,-on the ,a ,r ,.'s refu,d to instruct the juiy to return “ 

• n on ?" t '"' SIXth u m,f ' t "' ellt .v-eighth counts of the in- 

™Zv i( .S k "" S """ »" "» 

T hc thirteenth assignment of error is based upon the re- 

f.wd of he court below to grant defendant’s twentieth 
prayer, which is as follows: 

<o,mf o/ n tllo r,le, 'l tt '"* " ,e defendant guiltv on anv 

e e l d o vou n, " st find that he re- 

the money or some part thereof in 

r sint' , !her^'f en « m1 •'«*"'*»>. «"d. after thc 

receipt thereof conceived the intent to convert and 

tn pursuance of such intent, in fact converted the 
same to his own use.” 

(Ree.. p. 57.) 

The seventeenth assignment of error is based upon the 
courts refusal to grant defendant’s twentv-sixth praver hv 
which the court was asked to instruct the jury to return a 
icrdirt of not guilty on each count of the indictment. 

And the eighteenth assignment of error is based on the 
court s refusal to grant defendant’s twenty-seventh praver 
which was as follows: 

•If you find from the evidence that, at the time 
of receiving any of the moneys described in the sov- 
era counts of the indictment, it was the intention 
of the defendant, before and at the time of rooeiv- 
mg the same, not to account to the building asso¬ 
ciation therefor, hut to use the same for his own pur- 
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poses and to appropriate the same to his own use. and 
that, in pursuance of such intention and in carrying 
the same into effect, the defendant in fact wrong¬ 
fully converted to his own use. or fraudulently made 
way with or secreted the same, you are instructed 
that he cannot he found guilty under the indictment 
of embezzling any such moneys, or any part thereof. 
(Rec.. p. 57.) 

The single point involved in all these assignments of 
error and in the fourth proposition in appellant’s brief i- 
this: 

If the defendant formed the intention of appropriating to 
his own use and not accounting for the funds of the Asso¬ 
ciation. before they came into his hands, and then appro¬ 
priated them to his own use after they came into his hands, 
pursuant to such intention, he was guilty of larceny and not 
of embezzlement. 

This point also was raised and decided in the Rohde case 
(unpra) contrary to the contention of appellant. This 
court there said: 

“The first assignment of error is that the offence 
shown by the evidence, if an offense at all. is larceny, 
and not embezzlement, as charged in the indictment. 
To constitute larceny the property must he unlaw¬ 
fully taken from the possession of another, with the 
fraudulent intent to convert the same to his own use. 
The taker without the consent of the owner commits 
a trespass. The offense of embezzlement consists in 
the wrongful conversion of the property which has 
l>een intrusted to the possession of another. Tie 
commits no trespass or wrong in acquiring the pos¬ 
session. hut a breach of trust in converting the prop¬ 
erty to his own use. As the appellant was intrusted 
with the money in this case, as the agent of the 
owner, if he commited any offense at all. it amounted 
to embezzlement, and he was properly indicted and 
convicted of that offense, under sec. 834 of the Code 
(31 Stat. at L.. 1325. chap. 854). which reads as fol- 
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rsa-v 

-Svttr«r ^7.1S*nfsrs; 

person <-o,.n'rlnorsl,‘ip. I.V",l!-'''-o^for.-'W,,n“h ( ^ 

In,II he deemed guilty of emblement and'i, ,1. 
•e punished hy n lino not exceeding #1 000 ,„• j >v 
imprisonment for no, more tin.. year,', or Mh•>- 

J'r n ™ h °' VeVer ’ aH,h " riti « s <p|M>ren,ly contrary. hu, 
«hioh, on examination. will he found not to Ik» applicable 

n ,e present. case. or to, any prosecution based upon a statute 
like section 534 of the Code. 

Il is stated in 15 Cvc.. 491 : 

“As distinguished from lareenv. the intent in e,„ 
Element must have arisen subseque, to the »[' 

"iff possession of ,he property dnee oh, 1 r 
session of property from tl,e' owner wdh ihe^ i n ,T 
'"I' “ f I'Ppmpnnting it. whirl, intention b carried 
mtm oon ‘ <htllt ^ Inrceny. not embezzlement.” 

Tlie eases eited in support of this preposition in the form 
''nun it, is put do not .support it 

h\ Lrvif V>. The state (70 Ala.. 259) the following in- 
ruction was held ff ood: 1,1 

Tf the jury believe from all the evidence bevond 
a reasonable doubt, that the defendant ihn r 
lie iveeivcl the hill from Ford (if s,,eh Tj the f le’Vf 
nitendejl to convert it to his own use and !„t it in 

ifVoH k 1 Ilat in,on,io "- without the eon.se 

r 

-l.>tmen«.n£ 
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The indictment was for larceny. 

The distinction between that case and the present i> 
obvious. The accused was not the “agent, attorney, cleik. 01 
servant** of tlie person whose money was appropriated, noi 
did the money come into the defendant’s possession “by 
virtue of his employment. 

In the Levy case the defendant was guilty of larceny or 
nothing. In the present case, the defendant was guilty of 
eml>czzlement under section «S34 of the ( ode, or nothing. 

In Stntr rs. l-nHl/oi ( 101 Mo.. '217 ) the point decided wa> 
merely that in an indictment for embezzling public funds, 
under a Missouri statute, it was immaterial whether the in¬ 
tent to appropriate tin* funds was formed by the defendant .it 

the time or after he collected the same. 

In /Vo/>/< rs. Suloisr (ti2 Cal.. 139) defendant was in¬ 
dicted for the embezzlement of a horse hired to him by 
another. <>n appeal it was claimed that the conviction was 
erroneous, because the offense, if any. was larcenx. 1 In* 

court held that if the act of taking had been accompanied 
bv a felonious intent to deprive the owner of bis property 
the offense of larceny would have been complete. Hut, the 
court pointed out. there was no charge against the defendant 
and no proof that the original taking was felonious. Hence, 
it was held, the offense constituted embezzlement and not 
larcenv. 


Kut in that case there was a taking of the horse out of thr 
nosstssion of its owner, accompanied with tin* intent of the 
defendant to appropriate it to his own use. In the present 
< a~e the funds embezzled never were in the possession, actual 
or constructive, of the owner, the Association. Hence, then* 
was no possibility of larceny, either at common law or under 
the Code. 

In F*>r*1 rs. Stntr ( lb Neb.. 390) the prosecution was for 
larceny from bailee and not simple larceny, under the Ne¬ 
braska Code, and it was held that a charge instructing the 
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.I'li-v tlia( the gist of the action whs tl.e felonious conversion 
<"i«l not the felonious taking of tl.e pro|>erty stolen. 

Oln lonely, this ease does not support the broad proposition 
'Inn w lten an agent or servant receives moneys for Ins prin- 

bv v ‘ r,ue <•*' his office, w ith the intent of ap¬ 
propriating then, to his own use. he is guilty of larceny and 
not embezzlement. 

All these cases and all others that apparently support 
' f proposmon laid down in (>.. as above stated, are dearly 

, ' it. . — *if '*«r in that, 

in . « <d them, the servant received front his master, took out 

" . ' "" lMers possession, the funds with the intent then 
mid there to appropriate them to his own ns 0 

' "hou, admitting that this .. he held to he larceny 

■ ’ 1,1 '‘"dier.zlemeni. in this jurisdiction, under our sh„' 

case. F<>r"here '^the'f,ind" '"“".T T"' " ,e ,,rese '" 

-ling as ««o„r vVrtV .0 o^tffi * *1 

possession, whicl!'' k<^I.J’ 1 ^e 'irvn 1 1,‘ 
caved by virtue of his employment. ' re ' 

I hat such a taking was not larceny •.( >l,„ 
and that the ohiect of »l,„ r >' oonunon law, 

make criminal JTJ, statutes was to 

Wharton as folWs: ' k (-,ear,v l'°'"ted out by 

frauihtVnf ap^prop^t^m'r'of the good's* of'*' OI, fh "? d 

a person intrusted will, ,)„ gooda of another bv 
"' e <0 " ,m ‘” 1 la «- defini.ioroTlaLny, 1 we must 
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remember, lliere are iwu gaps through which, in Uie 
expansion ol business, many criminals escaped, inc 
nisi ol Uiese gaps is caused by the position tnal to 
maintain larceny it i^ necessary mat uie stolen goods 
mould have been at some lime in Uie prosecutoi s 
possession, i lie second results ii'oni Uie assumption 
Unit when possession ol goods is acquired Ouiui Jidt 
by a bailee, no subsequent lraudulent conversion ^un¬ 
less there be breaking ol bulk or some otner rupture 
ui tlie conditions oi bailment^ can be laiceny while 
the bailment lasU. lo cure these delects were passeu 
tin embezzlement statutes ol limgland and ol most oi 
the l lilted Stales. 1 best* statutes were intended 


simply to make penal two phases ol tlielt not previ¬ 
ously penal. li a servant ^and this is the lirst ol 
me two ) steal his master’s good." Ocjorc they Uuvt 
conic into Inn niu.stcr* liomsc&stun, tills is to be indict¬ 
able it" embezzlement. And the second is, that it 
shall be also embezzlement lor a trustee or bailee to 
iraudulently convert to his own use his master s goods 
he may have buna ji<U received. Now, a" neither ol 
these cams is larceny at common law, the statutes ol 
embezzlement in no way overlap tlie old domain ol 
larceny. They were passed solely and exclusively to 
provide lor eases which larceny at common law did 
not include, lienee, nothing that is larceny at com¬ 
mon law is indictable under the English embezzle¬ 
ment statutes, and those of a similar type; and noth¬ 
ing that is indictable under these statutes is larceny 
at'common law. And by applying this test we will 
thul that the embezzlement statutes tall into two dis¬ 
tinct and widely different- classes; lirst, those meeting 
the case of servants and clerks appropriating their 
master’s property More it reaches his possession; 
and secondly, those meeting the case of trustees ami 
bailees appropriating goods of which they obtained 

possession bona fide.” ,, ir . AA 

•> Wharton Trim. Law.. 10th ed., #1009. 


In two cases in 1 exas it 
the principle thus stated by 


has been held, conformably to 
Wharton, that where goods have 




'•ells the'lrooT^ 8gent to sel1 011 commission, and he 

r s«iuy of 

u * ^ * -~5 

Leonard vs. The State, 7 Tex. App., 417 444 
Cole vs. The State, 16 Tex. App., 460. ’ 

p^rsLs^ i:: bn T d ’ ?*** ** *- 

own use (lien hf ■ ^ u l ) l ,ro P ria te the same to his 

Code iniiltv of ^ Ilevertheless > under section 834 of the 
1 gmH l ot ^^zzlement and not of larceny. 

the Rohde case (suZa)’ “thl JusUce Slie P^d in 

token from the poiLion r P T‘’ must be ““lawfully 
«° -vert the same ^ 

» ;zz t TT s d r M 

to the Association! From the' V ^ WU ? ei \ an lri(le btedne^ 
ciation never at any time , • A r* lah ° n? But the Asso- 

«tructive, of the moneys in m, 11 ^ P ossession , actual or con- 
is not larceny, and it is one of^th" ^ theft of this na ture 

mk( } * our em b€zzlem e nrstatnt^^the^steaUnff eS f^ lle< ^ te ^ 

ctLi* ""»• '»»«. stzsr: 

Ai *" zz7 ,h ; , “ o ““ ° f <*« J ”*““ ^, 

n o! pn w irtrs 
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intrusted to tlie possession ol another. He commits 
no trespass or wrong in acquiring possession, but a 
breach ol trust in converting the property to his own 
use. As the appellant was intrusted with the money 
in this case, as the agent of the owner, if he com¬ 
mitted any offense at all, it amounted to embezzle¬ 
ment, and he was properly indicted und^ton\icted 
of that offense, under sec. 834 of the Code.” 

This i? in every respect applicable to the case at bar, and, 
it is submitted, the assignments of error made the basis of 
appellant’s fourth proposition are not well taken. 


V. 


The granting by the trial court of the Government’s 
sixth prayer R., 56) is here complained of because, as 
claimed, there was no evidence tending to prove a 
concealment or destruction by defendant of the books 
and records of the association, and thereby his sup¬ 
pression of the documentary evidence bearing upon 
the business transactions set out in the indictment. 


The evidence upon that point is reviewed in this brief 
under the third subdivision. It shows a compelling motive 
for the defendant to make away with this mass of tangible 
proof, and that up to the very time when of necessity the 
hooks and papers must have been delivered to a receiver, 
they had been under defendant’s sole care and custody, and 
in a safe to which he alone had the combination. Certainly 
these circumstances constituted competent ami relevant 
proof to be considered by the jury upon the question 
whether defendant, by making away with the books and 
papers, had suppressed material and important evidence of 
his conduct in respect of the transactions involved m tin 
case on trial, and the prayer, being supported by such evi¬ 
dence. was properly allowed. 
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VI. 

The court below did not err in referring in its 

aiHhe 10 the J Ury ’ t0 th ® question of Punishment 
e possible sentence in case of conviction. 

point .V raised by the twentieth assignee., 1 . of error. 
« aigument oi the case, counsel for the defeiulanl 
P . < ’ ,, ' ,e<l 01,1 l,v ,he "'.'I justice in his charge to the jury’ 
•uio ..’nent .onunents on the consequents of a verdi'c.’ 
.niltr and linprisonnicnt in the penitentiary 

'lu'Mhe jnry might not he deterred from return- 
mg a verdict of gutlty merely because of the serious 

not t'h ' " t ' " . vel ' ,I,<l - ll "‘ < '° ui ' t told them that it wa- 

"" V sl| oh considerations, in the 

lnllowing language: 

. 'The offense of embezzlement, as has been said 
V f statutory creation; and it is one that varies 
j" tnuch in the implication of guilt involved that th 
legislature has left very wide dtre.hln as ITthe .‘t 
idunent that can be inflicted. There are eases of 
embezzlement that, are merely technical, ami there 
; others that are very grave; so that T advise von 
not to feel embarrassed at all bv any consul., t ‘ion 

the law "y "7 "f* 

lr '„" '-her the facfJ .tr^' J 2^"^ 
omeltmcs uhen a ease comes to sentence the court 

■md ' h r T' Ve ,iKl " Up °" ,he question' of motive 

iio ‘' ""' s,a "°e-s. and matters affecting the ... 

it >.t of sentence, which could not he introduced I 
fore a jury upon the question of guilt ; ,t all' q„ ; t ; 
a great m,stake for the jury to iff „* , 

fcrred" to t ^ 

irnoa to in the nnnimente. The itatntJ ,W 

require a defendant convicted of emheXnenTtot 
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sent to the penitentiary at all. He may be sent there, 
or he may be fined, or he may be fined and sent 
there, showing, as 1 said a moment ago, the great 
scope of the punishment, depending on the circum¬ 
stances as thev may be shown to the court, in addi¬ 
tion to what has appeared t»efore the .jury." 

(Rec., p. B5.) 


These remarks of the trial justice were eminently proper, 
and even necessary, in order to warn the jury that they were 
not to ho frightened from reaching a just verdict by the 
argument of counsel tor the defendant, in which he held 
up to the jury imprisonment in the penitentiary. 

It was the dutv of the court thus to correct improper argu- 
* 

men! of counsel. 

In State v*. Dodson ( D> S. (\. b">:D. a prosecution for arson, 
counsel for the defendants, in argument, pointed out to the 
jury that the consequences of their verdict, if guilty, would 
he that the defendants would he hanged. The court 
checked counsel in his argument, and then and there in¬ 
structed the jury that they had nothing whatever to do with 
the consequences of their verdict, and that their sole duty 
was to determine whether the prisoners were guilty, or not 
guilty. Idle court, in the course of his opinion, said: 

•• In checking the counsel, as it is called, the mani¬ 
fest purpo>e of the judge was simply to remind the 
jury that they would not l>e responsible for the con¬ 
sequences !lowing from their verdict, and that they 
should not he frightened from their propriety by 
any glooinv visions which counsel, in theii zeal in 
India If of their clients, might present liefore them. 
Init that their duty was to pass upon the facts, .unin¬ 
fluenced by the consequences, from the expression of 
their honest convictions. This is quite common in 
cases of this character, and wo cannot say that it is 
improper. Certainly we can see no such error of law 
in it as would justify our interference. It was not 
charging the jure upon the facts of the case, but, at 
most, was simply an invocation to the jury to do their 
dutv regardless of the consequences. 
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ta*n u, ;r,"„ p :j ra > ■ <- 

jun- had notCg ''«> do iith , !heTn« , on ,ha *-. ,he 
ment or (lie consequences of (he verdict hut ^ 1 ^ ns ^ n ‘ 

fendar,; e ^ n g"f,| ,C whetlier or not fhe Z 

i< is no, subji, to the l.r e i,iX;:; , nte'- 0n **» m ' d 

< ' ei - ""I* 1 ^ ' 1,1,1 IO tile N ""° effect. hut it. is diffi- 
<U,t ,0 . CO,W,ve «•»» Oils court will consider seriouslv nv 
.roposanon of counsel for the defendant tha, a tria cu rt 

t^;r^::rier i, :r !,rei ' <>t *r'. r 

^r U f.-.. by conn*! oZ.Tttd t 

Jr*"*" ..«' ...... n. .h, 

%7 

The eases cited in the brief of counsel for annelb.m ,1 , 

supiwt his contention in this regard ' " 

Thus in lloHHt re. The People (8 Col., 890),he jnrv after 
deb berating f or a time, came in and asked the court wlie'tL, 

n eZv W The"" Kl ' l ' ^ ^^'“Isniied by a recommendation to 

reeommell' ^ "fi ^ ^ « 

did n,„ • j veKhet, and they aeeordinglv 

j Z e Judgment «as reversed upon the ground thoi 

T" 1 "-r .. . . lult 

^ r™ ,sr ~ :r"! v "* -. 

me jun, and they were therefore misled, 
n Coto. v». Switzer (134 Pa. St., 383, 389) judgment was 
reversed because the probable result of a rLLt of lT 

Z^'T e *5® "?'■ This w< * held *° be reversible error 7 
• '‘hough the judge almost immediately rectified the mistake 



46 


by explicit directions that the jury had nothing to do with 
the result, but should decide according to the evidence. 

In the present case, the wrongful comments to the jury 
were made by defendants own counsel; the rightful com¬ 
ments. to the effect that the jury were to return their verdict 
uninfluenced by what its consequences might be. were made 
by the judge. 

In Manufactumig Co. vs. Hopkins (141 Pa. St., M). 4»>) 
a judgment in a civil suit was set aside because a charge to 
a jury instructed them in the consequences to the defendant 
of a verdict against him. 

This, of course, was error, but was in no respect similar to 
11io alleged error in the present case, and throws no light 
upon the question here involved. 

So. in Rownugit vs. Ilandbg ( ir>l Pa. St.. 1074 the jury 
were charged as to the consequences of their verdict to tin* 
defendant, pointing out that be hud l>eon a man of high 
moral character and reputation and that a verdict against 
him would injure him in that good name and reputation. 
Obviouslv. such a charge was unfair and improper. 

In none of these cases, and in no others, so far as we can 
fmd. is the doctrine announced that it is improper for a 
irial justice to correct an impression that may ha\c been 
produced upon the mind of the jury, through an appeal to 
their prejudice and sympathy, by pointing out that they are 
not to be influenced by the consequences of their verdict. 

Such, in effect, was the charge in this case. and. it is sub¬ 
mitted. no error therein was committed. 

Respectfully submitted, 

CLARENCE R. WILSON. 

Attorurg «>f the Vnited States in and 

for the District of Ctdinn Ida. 

JAMES M. PROCTOR. 

Assistant Cnited States Attorneg in and 

for the District of Columbia. 
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UNITED STATES. 


REPLY BRIEF IN BEHALF OF APPELLANT. 


By leave of the court, counsel for (lie defendant (appel¬ 
lant) submit the following suggestions, premising that it is 
not t ie purpose to touch upon all the questions presented bv 
the record ami treated in the briefs heretofore filed, and on 
the oral argument, but only to notice such of those questions 
as are deemed to call for further attention, in view of the 
manner of treatment thereof hy counsel for the government 
m their brief and argument. And for convenience, and in 
conformity with the order of both of the main briefs here- 
tofore submitted, the matters to be treated will be dealt with 
in accordance with the grouping thereof in the main brief 
1-K 




•) 


for tiie defendant (Brief. pages 1’2, 13). except that counsel 
deem it whollv unnecessary to add anything to the discussion 
of the assignment (No. b) of error in res|>eet of the charge 
of the court below upon the question of punishment and 
possible sentence of the defendant in case of conviction. 

1. It is erroneously stated in the brief for the government 
(</) that each of the fifteen talesmen summoned after the 
court’s attempt to reconstruct the regular panel “was chal¬ 
lenged by counsel for the defendant, not upon the ground 
that the method of summoning that juror was illegal, but 
upon the ground that there l>eing ‘no regular panel for the 
pending term, there can l>e no one summoned for service on 
the jury of this court. meaning the court below; and (h) 
that the only question really and properly before this court 
is “whether or not the court below had the power under the 
provisions of the code to summon fifty persons out of which 
to constitute the regular panel for the April term, after dis¬ 
charging the jury that had been impaneled and sworn to 
try this case” (Brief, pages 17. 18. 19). 

(o) It. is not true that the only ground of challenge to 
each of the fifteen talesmen referred to was that, there being 
im regular panel for the pending term, there could be no one 
summoned for service on the jury, and even that ground is 
inaccurately stated in the brief. 

Bv reference to the record (Kec.. 3b, 37) it will be seen 
% 

that as to each of the said fifteen the objection of defendant s 
counsel was as follows: 

“We object to the inclusion of this juror in the 
panel for the reasons indicated in the general objec¬ 
tion made in the outset, and for the additional and 
corollary reaxon that, according to our contention, 
there leing here now no regular panel of jurymen 
for the pending term, there can l>e no one summoned 
as a talesman for service on the jury in this court at 
this present term: and for th^xe reaxon* the juror 
cannot la 1 accepted, and ought not to be accepted for 
service on the panel in this case.” 



fiJ^ :r trHl *77 herein referred •« >* ^ ^ 

Z\Z, ^> ,7 ; " f the m(,rd - re ^ d »- th, 

a n brief for the defendant (pages 17. 18), *> that the ac- 

everv'of the**** *7* 7*" cha,lenged U P°" each and 

• -d the 

. |ft ;_ r‘ I fr0m who!n U ' m * olls tnict the regular panel 
afler, .hsehar,on K the jury that had been impanelled ami 

era) objection'referred^to ''"T'T C,,nsideratio "- ‘he «m- 
<».at the court could not reconst™ 

the’ju^ 1 ' rt~'- if ) the r rt pou,d s<> rec ° n ^''c' 

itirv-boit the " 8 P r^ r a,,d '"'law ful to draw from the 

twenty-one. a'were required to’fill 2 T"" 8 ’ " a "' elv - 

panel. memoers of the regular 

1 he situation which presented 
impanelled for the ^rial of thi * the tln ' e the jnrv 

in r;;“ n 2 V“ r ?*,.•» * 

Hndin K of • Ire 2 7hTth fi T f ° ,Ws °> bv 
duly summoned • Z h T * ° f inc0rn P ete "» J-rore 

r HcnatteS7i^r t ^S:iir f r ^ ,ve 

l™neiea oeeurrh. in the or.ni^E^ 

cerned, m.'d ven- XinlTtht **”*!* ° nlv that w are con- 

. piainiv the vacancies confemnlnt^ i 

■. ” m,y »' ^ *.y. 3^r‘ 
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the court’s excuse of a juror from service as a member of the 
panel. 

The twenty-one jurors of the regular panel who were dis¬ 
charged were not thus excused, but were either challenged or 
excused for cause, and not accepted as members of the panel 
in process of formation for the trial of the defendant; and 
their discharge from further service at the term was because 
at the time of their discharge a trial panel had been regu¬ 
larly formed and sworn, and the term was so near its close 
that, on the assumption of the trial’s proceeding with the 
jurv sworn, there would be no further need at the term for 
the service of those who were discharged. 

No provision of the code contemplates such a situation, 
and. after the discharge of the jury originally sworn to try 
the defendant, the only proper course for the court was t«» 
continue the case, and have the trial thereof await the con¬ 
stitution and existence of a jury according to the provisions 
of the law. 

Counsel reatlirm the contentions of the main brief upon 
the general question of the illegality of the jury by which 
the defendant was tried, and earnestly urge those contentions 
upon the attention of the court, and especially the conten¬ 
tion that the provisions of the Code in respect to the constitu¬ 
tion of juries in this District are mandatory, and so mani¬ 
festly so that the legislature denounces a< a misdemeanor any 
departure bv the clerk from the provisions of the law re¬ 
specting the crucial feature of the number of names to be 
drawn from the jurv-box for the purpose of either originally 
forming a jury or supplying deficiencies therein in accord¬ 
ance with law. 

And it is most respectfully insisted that whether the indi¬ 
viduals composing the jury which tried the defendant were 
lawful and competent jurors under the law is wholly beside 
the question under consideration: any twelve “good and law¬ 
ful men’* picked up in the street would undoubtedly be a 
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Mi of Ianful and competent jurors, but it is not conceived 
hat any one would contend that a bodv so made up wa« a 
lawfully constituted body of such men. P 

2. It is not proposed to reargue the question whether the 
association of which the defendant was secretary-treasurer 
was a partnership; consideration of that question' is left to 

men buTT' f “ ^ "‘ ain brief and the argn- 
ment. but it is important t» point out the palpable misap- 

prehension bv coiin^p] fnr tiw* / 1 • 

ill which f Government of the situation 

a question was asked to be presented to the jurv 

tb. ;r rUe : " SHid * he brief ««* counsel (page 

ant was •, te^-Th l^° eV,dw,Ce ln ,he record th <" the defend- 
' ' a :'°< k holder or partner:” to the contrarv the con- 

me t it" ,7 , , VT iatio, h PUt in *' idewe hv the Govern - 
se f. distinctly provided that one holding the position 

of the defendant he a stockholder, and the mere fact of 

c e\ Idence—and it may safely be said sufficient and con 
elusive evidence that he was a .stockholder 

« herefore, assuming, as it must be assume,!, that the iurv 
su^rrlt WOH,d ’ find the ,,efendant to have been 

;z?Z co - r -\ 7 ref r the dp - 

hZrrthf - ,hat the ,,efendnm 

was of „ character in law constituting 

grant the defendant^Mwenty^rsTm^'twlmv teurth^' 0 " *° 

did not receive the consideration at the hearing wt' h^T 
served, which consideration counsel were preven^ r 

Xi*Z^re al Z^Z 0t in, Ii, 7l ati0n ° f 

diverted therefrom by the coll^uv' b^^ tbl^ 0 ^ "’7 
cmtnsel which arose in the outset o, the presentation'^t 



6 


The testimony upon which these prayers, namely, the 
twenty-first and twenty-fourth, were presented is not set out 
in the main brief in connection with the discussion thereof, 
hut is set out on pages <» and 7 thereof, and on pages 53 and 
54 of the record. 

The Government had proved (Rec.. 50, 51) that .as a re¬ 
sult of the demands of stockholders of the association in the 
early part of 1007 a plan had been agreed upon, in accord¬ 
ance with which there was to l>e a substitution of loans in 
manner defined, and that as a result of this plan loans of the 
association, aggregating about $70,000.00. were taken over 
by other similar associations. and that the defendant had 
from time to time received the amounts involved, hut no 
record of the receipt thereof appeared in the association’s 
cash book, from which it was contended that the defendant 
applied to his own use the amounts so received. 

The defendant on his part gave evidence (Rec.. 33, 34) 
that during the times mentioned in the indictment the as¬ 
sociation. and also its directors, were indebted to the* asso¬ 
ciation’s depository, namely, the Farmers and Mechanics’ 
National Bank, and that both the bank and the directors 
were solicitous about the payment of the said indebtedness, 
and were urging a reduction thereof by the curtailment of 
the notes representing the same: that the defendant, instead 
of depositing in the bank the amounts received by him 
through the substitution of the loans and otherwise, used the 
amounts so received by him as cash in the drawer of the asso¬ 
ciation. and from and with the same met and paid demands 
of its stockholders, his action in so doing and the practice 
of withholding the receipts of the association from deposit in 
the hank account of the association being known to its offi¬ 
cer* and directors, and followed with their authority and 
consent: and that during the period covered by the indict¬ 
ment these transactions of the defendant exceeded the sum of 
$25,000.00. 
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< plTlTTT *T l l\ the ^ for the Government 

'EM' om ’ Z, gave evidence 
te ... h» I f° erS , T* <l,re< '‘ or!< ,,ever authorized, consented 

*'Zj The Z ** ° f <,efe " da " tV ’ Pvavtue as de- 
' h , e Governments ev.dence on this point was only 

k.^leil T “i eTtain ° f "‘ e “d directors” had no 

tliemo SU '" a< ' iW ... authorize or consent 

Tlie defendants twenty-first and twenty-fourth nravers 
were nuen, ed to direct the attention of the jT t^X 

tlie if , n,1 'r S that tl,e defendm " converted to his own use 
7, '"° neys described in the indictment and that 

irirj .. - ~r„„ 

ha ' e bCen * Ie g' t * mate andL 

identical moneys de^rT^inX" 6 "^ ^ U “ t 

larlv those describedT.be ,nd,C,ment - and particu- 

the' defendant T . , < OUnts * hereof on which 

d-^ ajd constiutted part of the twenty-fiveTTndTb 

dlTmi 'tSST te "' M t0 ShW h<> h8d ^ d “• 

t lie’ defendant' o! ' lePriVe<1 

»* j" rv - and deprived Z * 

»f innocence in re spec, of , \ f ,resump f°n 

against him until the jury should he " j" 0 ' 

thereof ... „ reasonable do£ ITZ^ZtsuT 

nr' acquitted the defendant on sixteen of the Z 
cunts of the indictment submitted to it Zu h gh 

l-ihl^i, hl>hly proh JZZa?Z1’ " n, ° re th< ? n 

(|Uestion been K ranted, and the matter therein ° 
mit.e.1 to la, presented bv counsel to the i„^ th"^ ? i’ 6 ''' 

■■ ....sti s -p- 
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The criticism of counsel for the Government that the 
twenty-first prayer assumes “that the only evidence tend¬ 
ing to prove the unlawful conversion of the sums identified 
hy the indictment was the receipt thereof bv defendant and 
the failure to explain their disposition (Brief. 29), and 
that the prayer “singled out a particular circumstance, on 
a subject dependent upon a number of varying circum¬ 
stances, and omitted all reference to others of importance 
(hi. &i). is palpably unfounded. The rule, accurately 
stated in Bradford rx. National Benefit Association, 26 App. 
1). (\. 266. that “a prayer for instruction is properly re¬ 
fused when* it segregate.^ testimony as to one tact from the 
other facts in evidence, and asks the court to say that such 
secremited fact should be given a certain effect," has no 
application to a prayer asking the court to say to the jury 
that the establishment of a single fact only will not justify 
the jury in reaching a given conclusion. The prayer under 
consideration, namely, number twenty-one, is of the latter 
class. It asks the court to say, not what effect should be 
given to a segregated fact, but that a designated effect might 
not be given to such fact standing alone. 

4. It is felt by counsel that the question whether the de¬ 
fendant, if guilty of anything, was guilty of larceny and not 
embezzlement, was either not accurately presented, or else 
that counsel’s contention in respect thereto was not accu¬ 
rately apprehended by the court. 

Counsel are not concerned in the vindication of the law 
recognizing the dividing line between the two classes of of¬ 
fenses, or of those courts which have felt themselves obliged 

bv fidelitv and adherence to legal principle to recognize the 
• • 

existence of that line, but counsel do feel constrained most 
respectfully to protest that, assuming the line to exist, its 
existence is as much a part of the rights and immunities of 
the citizen as is any, the clearest, statutory, or even consti¬ 
tutional. pronouncement of any right or immunity of the 
citizen whatsoever. 
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Tl'.^ right of a defendant to be tried by the law of the 
and, as M r | 5 m . e i ‘ " g ’ ‘V ' e -' <l0 ’ from Mu g"» Charta; 

~r—-"f 

"*<*» the forms and usages „//>, , “ wm,n,on P>«* 

thereof uu : •, U " age 01 tl,e law are as much nari 

*.‘-■-4 R ~R-i Si r:™»'* 

.-«*r: 

".'zni ;;L!rz.rziw {•“»« - «« 

have been recognized bv th„ ' Its exwten <* should 

slructed aeeordfngly! beW "" d jury in- 

tha.Te Se^hiZtS'f “ ° f , the GoVer ‘"» e "‘ was 

m °"- v ’ ori K''luted with the defendant Wiethe ‘ he 
Purpose and intention on his nart of’th k P ^° tR ' elved 

self to get into his possession the funds inviveT 'k 1 """ 

■'esign, to appropriate the same tl hif lwT ° W " 
words, to steal them. This is evident , ! ° t,,er 

ment of counsel for thp r 1 the opening .^tate- 

ho calling of counsel for the defendant Lonl 'n J < 7 

Government at the close of ih» ^ • P coun ‘ seI for the 

the Government’s position as to thrtimTat^h^ 1 - 1 t0 ^ 
mtent of the defendant, if he had anv ? hK ‘ h 14 was ,he 
•■‘inns involved (Rec 581 • and t t0 a PP ro P r 'ate the 

... •<;« f™ ^ n "'r' “»<s»>- 

'-si.,, JZX Z 3# »’ 

re< ted to the fact of the claimod • th JUI ^' were di- 

of the intent to convert the fun*"?^™!' the . defendant 
2 —k 1 me As ^° clat ion to his 
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own u*e. and were kept thereon by the discussion- that 
arose during the trial, Ute prayers for instruction, and the 
request made of the cotinsel for the Government during the 
argument to declare the claim of the Government in refer¬ 
ence thereto, so that it was a part of the atmosphere of the 
case.’’ 

Tla* question under immediate consideration was pre¬ 
sented by the defendant's nineteenth and twentieth prayers. 

( Ret\. 57). presented before the argument, to the jury began, 
ami more specifically by the defendant’s twenty-seventh 
prayer (Rec.. 59). presented during the argument and 
after the colloquy between counsel for the defendant and the 
Government aforesaid. 

The last-mentioned prayer asked the court to say to the 
jury that, if it was the intention of the defendant, before and 
at the time of receiving the moneys described in the indict¬ 
ment. not to account to the Association therefor, but to use 
the same for his own purposes and to appropriate the same 
to his own use, and that in pursuance of such intention and 
in carrying the same into effect lie so used and appropi iated 
the same, he could not be found, “guilty under the indict¬ 
ment” of embezzling any such moneys. 

It is safe to say that the many eases to be found in the 
books, involving the question under presentation, may 
readily be differentiated and the conclusions therein justified 
by the facts in the several particular cases. But here we have 
no occasion for differentiation or refinements of any sort. 
We have a plain case made by the Government’s own hy¬ 
pothesis. on which it started out to try and throughout tried 
the case, namely, that the defendant, long back of the re¬ 
ceipt of any of the moneys involved, conceived a fraudulent 
plan for the purpose of bringing about his possession of the 
moneys, with the intention of taking them and using them 
for his own and on his account, and the account of none 
other; and upon the clearest principle and by all the au¬ 
thorities such a taking constitutes larceny. 






hvilh* ,# * T alVSiS the on the Government’s own 
P ,i, e! ' IS IS t * ll8: tbe mo,le . V!< received bv the defendant 

nh°, T- '’'T^ ° f the A880ciat * on ’ 8 borrowers who were 
. .bstmuing their loans, to become the property of the W 

on only upon its receipt thereof. The borrower, debtor 

o the Association, ,n the act of the substitution of bis i, lmi 

beciuue the debtor of the substituted Association and he 

.’? — 1 bv from the latter was bis b 

-wers. own money obtained by him for the purpose d D " 

wSion* 0 It A uT‘ ,ati,m ' '" ° rder 10 PUV his deb < to "'<■ 

"'™>* ">• » .he .l,r„Z*tn'Z 

zs?£r~ "nr: »-"■« »•«*££Ez 

|M\ing the borrowers debt hni f™ .n„ 1 ■ 

printing the money as his. the defendant*"^ -"in’Sher 
words, to steal the same. This, in no sense and in .. • 

* ,l,st,n K"i*hed from the act of « receiver of property 
under apparently legitimate ’and innocent condition I 

In that case the facts were that Rohde was treasurer of 
association and that during the time he was treasurer money 

‘“n h fi ‘ he balUMCe ,he - f - about llle date 
-mied m the indictment being .$220.52. At a meeting n f 

'he association on April 9, 1908. part of the funds were in 

transfer^h ° nk a, ’ d R ° Hde "" S direoteH b .' r « resolution to 

Zk u \ TT 8 IT e ° mpa,1V ,,urin * the following 
P iv meeting of the association on April IS 19OS 

Rohde appeared and reported “that he had withdrawn tli 

::;u„"s ^ . ... 

f hi. onn. For this money he failed to account 

I he court most properly held Rohde’s offense to be em 

Zm a, ' d T' larceny - and ft '« difficult to conceive 

. * The money 
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was clearly in the association’s possession and in its bank ac¬ 
count and it was extracted therefrom by Rohde in his char¬ 
acter a> treasurer, and he misappropriated it. There wa> 
here no room to argue that larceny instead of embezzlement 
might have been committed, and the case accordingly sheds 
no light whatever upon the point under discussion. 

5 . H is confidently repeated that it was error in the court 
below to grant the Government’s sixth prayer (Ree.. 58). 
based upon the assumed destruction or concealment by the 
defendant of books of the Association; for. as stated in the 
main brief for the defendant, and in his exception to the 
court’s action, there is no evidence in the record to warrant 
the submission to the jury of any such instruction. 

Reduced to its essentials, the only testimony bearing upon 
the alleged destroyed or concealed books in question is that 
they were in ordinary course placed in the safe at the close 
of each day’s business; that the combination to the safe was 
known to the defendant only; that at the last meeting of the 
Association at its office, on June 4. 1908. the books were 
in the office; and that on July 11. 1908. receivers of the 
Association, on taking possession of its assets and effects, 
failed to obtain or discover any of the said books. 

There is not a word of evidence tending to show that the 
defendant was even in the Association's office at any time 
after its last meeting on June 4, 1908. or that he ever saw 
the books or any of them after that date. On the contrary, 
there is evidence that at the Association’s la*t meeting the 
annual report of its affairs and condition was presented and 
discussed, and that action thereon was taken looking to a 
reference of the report to a special auditing committee out¬ 
ride of the Association. And if any inference is to be in¬ 
dulged. why not the inference that the books were removed 
from the office for the purpose of the contemplated audit? 
with which it is conceded the defendant was to have nothing 
to do. 






iMiTof r/ rom ! hi8 ’ r mere facts that at the «*>» meet- 
i-° f the Assoclat, °" hooks were in its „ffi oe , h »t j„ 

ordinnn course they were put into the safe at the close of the 

tha, 1 ‘I* 6 defendant al0 » e had the comhiua- 

• a ton' . 7 T thft ‘ m ° re * han a ,nont h after the .W 

to‘ find the h^r ® reCeiVerS appoinU,<1 hy 'he court failed 
find the books, were not legally sufficient to justify the 

J in finding, as the court left it to find, that the honks 
were destroyed or concealed by the defendant. 

fJr! e \ a l °r, the .T bjet '' is C,ear,v »'v the Supreme 

of the United States in Manning ,<». Mutual I ife T„ 
stirance Company, 100 U. S., 693. ‘ 1 

In that case the company brought suit against Mannimr 

1^7/ m °"Z ^ hiS hands ^hinging to it, and. among 

missions (X'-ted and"reivedffi'elm T? T' 
he claimed the company was liable to Wm^The^vIlabus 

of the case is as follows: vnaous 

‘Where the contract between an insurance ntretu 

< me onK^T y tha < the emissions should a"! 
rue on I \ as the premiums are paid to the eomnanv 

.hioU:™:: vs,£ M ■» f 

Whenever circumstantial evidenoa po i- j 

to prove a fact, the circumstances must be proved U #md 
cannot themselves be presumed.’* P Ved ’ and 

In the course of its opinion the court said (pp. S97-698): 
“We do not question that a jury mav h* ali^ a 

jr m " i ,'*« -»S .‘z SsrS: 

nection with or relation to the established fact from 
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which it is inferred. Tf it has not, it is regarded as 
too remote. The only presumptions of fact which the 
law recognizes are immediate inferences from facts 
proved. Remarking upon this subject in l . S. r*. 
Ross, 92 V. 281, 284, we said: 

“ ‘Whenever circumstantial evidence is relied upon 
to prove a fact, the circumstances must be proved, and 
not themselves he presumed.’ Referring to the rule 
laid down in Starkie on Evidence, page 80, we added: 
‘It is upon this principle that courts are daily called 
u|K>n to exclude evidence as too remote for the con¬ 
sideration of the jury. The law requires an open and 
visible connection between the principal or evidentiary 
facts and the deductions from them, and does not 
l»ermit a decision to be made on remote inferences. 
Best. Ew, 95. A presumption which a jury may 
make is not a circumstance in proof, and it is not. 
therefore, a legitimate foundation for a presumption. 
There is no open and visible connection between the 
fact out of which the first presumption arises and the 
fact sought to 1** established by the dependent pre¬ 
sumption. Douglass n*. Mitchell. 35 Pa. St.. 440. 

“If these principles be applied to the present case, 
the inadmissibility of the presumption which the de¬ 
fendant contends the court should have |K*rmitted the 
jury to draw becomes apparent. That renewal pre¬ 
miums to a certain amount, upon which he was en¬ 
titled to commission, had been paid to the company, 
was the ultimate fact which was necessary be 
proved. What the evidence did prove was, that there 
were policies in force on the 2d of June, 1871. the 
annual premiums upon which were $87,000; that he 
would l»e entitled to commissions upon renewals of 
the jK)licies. if they should be thereafter renewed, and 
if the renewal premiums should Ik* paid to the com¬ 
pany, and that these premiums were to be collected 
by his subagents and paid over bv them. These were 
the primary facts. Everything more was left to pre¬ 
sumption. The jury, therefore, were to presume that 
the policies did not lapse, and that they were renewed. 
Built on this presumption was another, namely: fhat 
the renewal premiums were paid to the agents; and 
upon this a further presumption, that the premiums 




had been paid over by the agents to the company 
»r had been immediately collected bv it. This anl 
laars to us to have been quite inadmissible. A verdict 

a .ne^'gut 1 ' S " Ch evidenoe would have been 

To the same effect are the following ca^s. in addition to 
tnujH? cited by the court: 

McAleer vs. Murray, 58 Fa. St., 126. 

I hompson vs. Kyner, 65 Fa. St., 868. 

I hi la., etc.. Company vs. Henniee. 92 Fa. St. 481 
Danlev vs. Hector. 10 Ark.. 211. 


he rule accordingly is this: While it is not necessary to 
hud a given fact to have been established by direct testinionv 
the same may be found from circumstances disclosed bv 
• he testimony, and in considering such circumstances a jurv 
ma\. from any fact thereby proved, infer the existence of nnv 
other or further fact which in the jury’s opinion mav rea- 
sonahly be mferred from such proved fact, yet from anv fact 
so found by inference from any proved fact in the manner 
aforesaid, no other or further fact may be inferred. 

In the case at bar the only fact which the jury might 

t I I *1 1 t I ** 1 | circumstances was 

Imt Ibe missing books were, after the meeting of June 4. 

10<>«. pu back into the safe. With this fact the law would 

require the jury to stop. From such fact the jury might 

not by inference, find even one other or further fact 

°!' d< T IO find tha ' the 'lefendant destroyed or con- 
«cale<l the hooks, and the presumption therefrom that they 

contained evidence of the defendant’s guilt, it was necessarv 
for the jury to draw from the first inferred fact stated the 
..l owing additional successive and cumulative inferences- 

4 i tJw'i r K-." ,M f r visi,ed ,he ° ffiw «•*»« 

f l *\ tha ‘ whl ' e a ‘ ,he office he in fact opened the 
safe, (3) that m fact he took the books from the safe; (4) 
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that in fact he destroyed or concealed the books, and (5) 
that in fact the hooks contained evidence of the defendant’s 
wrongdoing, and, if produced, would so have shown. 

Very clearly, in granting the prayer and giving the in¬ 
struction under consideration, the court left it to the jury, 
bv indulging in six successive and cumulative inferences, to 
guess the ultimate objective fact, namely, that the books 
contained evidence of the defendant’s wrongdoing, and. if 
produced, would so have shown; and this was plain error. 

It is unnecessary to discuss the effect of the court’s action, 
which was to let the jury consider as a fact in the case that 
the missing Ixioks, if produced, would have proved the de¬ 
fendant’s guilt. The harm done the defendant in the premi¬ 
ses is simply incalculable and involves error of the most 
prejudicial sort. 

All of which is most respectfully submitted. 

+ i 

: HENRY E. DAVIS, 

JOHN E. LASKEY, 
Attorneys for Appellant. 
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